
UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

C.A. NO. 1:11-CV-11706 

) 

BOSTON BEER CORPORATION, 	) 
) 

Plaintiff, 	 ) 
v. 	 ) 

) 
JUDD HAUSNER, ) 
ANCHOR BREWING COMPANY LLC, AND ) 
ANCHOR BREWERS & DISTILLERS LLC, ) 

) 
Defendants. 	 ) 

	 ) 

BOSTON BEER CORPORATION'S MEMORANDUM OF LAW IN SUPPORT OF 
ITS MOTION FOR A PRELIMINARY INJUNCTION  

INTRODUCTION 

This case is a classic salesperson case, and the facts are straightforward. Defendant Judd 

Haunser ("Hausner") was formerly employed by Boston Beer Corporation ("Boston Beer") as a 

District Manager. In his role, Hausner interfaced directly with Boston Beer's customers, both at 

the retail and distributor level, and also gained access to certain of Boston Beer's company 

secrets, including, but not limited to, Boston Beer's sales incentive programs, strategic plans and 

initiatives for new and existing products for the remainder of 2011 and 2012, and proprietary 

sales training tools. Hausner has decided to ignore his non-competition obligations to Boston 

Beer, and has joined one of Boston Beer's direct competitors, Anchor Brewing Company LLC 

("Anchor"). It is undisputed that Hausner's employment with Anchor is expressly forbidden by 

the non-competition restrictions of his Employment Agreement with Boston Beer, which 

agreement Hausner executed when he accepted his employment with Boston Beer in late 2006. 
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Boston Beer now moves to enforce the non-competition restriction, and the non-disclosure 

provisions in Hausner's Employment Agreement. 

By its Motion for a Preliminary Injunction ("Motion"), Boston Beer seeks to enjoin 

Hausner from performing services for Anchor in the small, niche market in which Boston Beer 

and Anchor compete, for a period of just one year. This is a very narrow restraint — indeed, the 

highly-competitive market in which Boston Beer's and Anchor's products are sold comprises 

only 20% of the total beer market. Hausner is free to sell beer in the other 80% of the beer 

market, and he may do so anywhere, including in the territory in which he previously worked for 

Boston Beer. This limited restraint sought by Boston Beer is necessary to protect Boston Beer 

from the irreparable harm it will suffer if Hausner is allowed to compete directly with it in this 

niche market. 

Boston Beer's Motion is supported by its detailed Verified Complaint and this 

Memorandum of Law. Together, these documents show that Boston Beer is likely to succeed on 

the merits of its claims against Defendants, and that it will suffer irreparable harm if the 

requested injunction is not granted. 

FACTUAL BACKGROUND1  

1. 	Boston Beer's Business  

Boston Beer is in the business of brewing and marketing a line of beers, ales, ciders, malt 

beverages and lagers primarily under the famous Samuel Adams family of trademarks ("Boston 

Beer Products"). (Ver. Compl., ¶ 4) Boston Beer has always been headquartered in 

Massachusetts, and has always been identified with Massachusetts since its founding in 1984. 

(Ver. Compl., ¶ 6) Boston Beer's executive officers work in Massachusetts, and it administers its 

The Court is referred to the Verified Complaint ("Ver. Compl.") for a more fulsome recitation of the material 
facts. 
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national and international business from Massachusetts. Id. Sales personnel (like Hausner) are 

located throughout the United States, and often move from state to state during the course of 

their careers with Boston Beer. Id. 

Boston Beer operates in the "Better Beer" category of the beer industry. (Ver. Compl., 

¶ 7) Boston Beer Products are marketed and priced for the niche market of top quality, higher- 

priced beers, ales and lagers. Id. The principal competition in the Better Beer market comes from 

other craft beers, ales and lagers, as well as from certain imported brands and domestic specialty 

lines. Id. Competition for distributors and other customers in this market is keen. Id. The Better 

Beer category constitutes approximately 20% of total beer sales nationwide, with mainstream 

domestic beers constituting the remaining 80%. Id. 

2. 	Boston Beer Hires Hausner to Work in Manhattan and Requires Him to Execute an 
Employment Agreement 

In December of 2006, while Hausner was still in college in Massachusetts, Boston Beer 

offered Hausner a position as a salesperson, based in Manhattan, New York. (Ver. Compl., 

12, 15) As a condition precedent to beginning employment, Boston required Hausner to execute 

an Employment Agreement, which agreement contained a non-disclosure clause (the "Non-

Disclosure Clause") and a non-competition clause (the "Non-Competition Clause"). (Ver. 

Compl., ¶¶ 15, 18) 

The Non-Disclosure Clause in Hausner' Employment Agreement defines Boston Beer's 

trade secrets as its "techniques, recipes, formulas, programs, processes, designs and production, 

distribution, business and marketing methods and manuals, training methods, pricing programs, 

customer contracts or other arrangement, materials and manuals" (hereinafter the "Confidential 

Information"). (Ver. Compl., ¶ 19) Hausner acknowledged by signing his Employment 

Agreement that Boston Beer's Confidential Information is "of a confidential and secret 
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character, of great value and proprietary to the Company." (Ver. Compl., ¶ 19) Pursuant to the 

Non-Disclosure Clause, Hausner agreed, among other things, not to use or disclose the 

Confidential Information during or after his employment with Boston Beer. Id. 

The Non-Compete Clause of Hausner's Employment Agreement precludes him from, 

among other things, engaging in the "importing, production, marketing or distribution to 

distributors of ...any American beer or ale having a wholesale price within twenty-five percent 

(25%) of the wholesale price of any of [Boston Beer's] products" for one year from the date on 

which Hausner last receives compensation in any form from Boston Beer.2  (Ver. Compl., ¶ 20) 

Hausner accepted Boston Beer's offer of employment, as well as the terms of the 

Employment Agreement, and began his employment in New York in July of 2007. (Ver. Compl., ¶ 12) 

3. 	Boston Beer Transfers Hausner to California 

After spending approximately one year based in Manhattan, Boston Beer transferred 

Hausner to Los Angeles, California. Id. Approximately a year and a half later, on April 1, 2010, 

Boston Beer promoted Hausner to District Manager and relocated him to San Francisco where 

his territory became the "North Bay" Area of California. Id. 

While based in New York and California, Hausner traveled to Massachusetts as part of 

his employment on at least an annual basis to attend Annual Meetings and trainings. (Ver. 

Compl., ¶ 27) During these meetings and trainings, Hausner became privy to Boston Beer's sales 

strategies, marketing plans and pricing strategies with distributors, including local pricing 

strategies, distribution levels and sales incentive programs, and its proprietary and sales training 

Paragraph 6 of the Employment Agreement provided "[t]he employee expressly recognizes that any breach of 
this Agreement by him or her will to result in irreparable injury to the Company and agrees that, in addition to 
any other rights or remedies which the Company may have, the Company shall be entitled, if it so elects, to 
institute and prosecute proceedings in any court of competent jurisdiction either in law or in equity, to obtain 
damages for any breach of this Agreement; to enforce the specific performance of this Agreement by the 
Employee; and to enjoin the Employee from activities in violation of this Agreement." (Ver. Compl., ¶ 22) 
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methodologies. Id. 

4. Hausner's Employment as District Manager 

As a District Manager, Hausner himself dealt directly with four distributors of Boston 

Beer's Products, and also interfaced directly with between 30 and 40 retail accounts within the 

North Bay territory to whom Boston Beer Products are sold. (Ver. Compl., ¶ 13) Hausner also 

was privy to Boston Beer's plans and strategies to compete with its competitors in the Better 

Beer market. (Ver. Compl., ¶¶ 13, 29) As an example of this, just last month Hausner attended 

his divisional sales meeting in San Diego, California where he learned about Boston Beer's 

secret brand initiatives for the remainder of 2011 and for 2012, non-public sales and marketing 

information, and specific strategies for outselling the competition. (Ver. Compl., ¶ 29) Hausner 

also learned Boston Beer's secret plan for introducing new products in 2012, as well as the sales 

and pricing numbers for the customers serviced by the entire Western Division of the Company 

(extending through the western states of the United States and into Canada). Id. These secret 

plans and confidential data were disclosed to Hausner (and others) to enable him to compete 

more effectively against direct competitors such as Anchor. Id. 

5. Hausner Announces His Resignation and His New Job with Anchor 

On the morning of September 8, 2011, Hausner informed his manager, Bridget Regan, that 

he was resigning from employment, effective September 22, 2011, to take a San Francisco-based 

position with a direct competitor, Anchor. (Ver. Compl., ¶ 31) Anchor is a producer and marketer 

of several craft beers and artisan spirits such as Anchor Steam, Anchor Porter, Anchor Summer, and 

Anchor Bock (referred to throughout as the "Anchor Products"). (Ver. Compl., ¶ 9) Anchor sells 

the Anchor Products in the United States, Canada, Asia, and Europe. Id. Anchor also sells its 

products in various states throughout the United States, including in Massachusetts. Id. 
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Hausner informed Ms. Regan that his new position with Anchor would involve both sales 

and marketing, that he was on a "fast-track" to joining Anchor's executive board, and that he 

would be reporting directly to Anchor's Chief Executive Officer. (Ver. Compl., 1131.) Hausner 

told Ms. Regan that — while he recognized that his anticipated employment with Anchor would 

violate the terms of his Employment Agreement, and in particular, the Non-Compete Clause — 

Anchor's lawyers counseled him that the Employment Agreement was not enforceable, and 

therefore, he was taking the job despite his contractual obligations to Boston Beer. (Ver. 

Compl., ¶ 32.) 

ARGUMENT 

The standard for issuance of a preliminary injunction is well-established. Boston Beer is 

entitled to a preliminary injunction upon showing: (1) it is likely to succeed on the merits of its 

claims; (2) it has no adequate remedy at law such that it will suffer irreparable harm absent an 

injunction; and (3) the balance of the equities favors granting of an injunction. See Packaging 

Indus. Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980). The facts of this case warrant the 

issuance of a preliminary injunction.3  

1. 	Boston Beer is Likely to Succeed on the Merits of its Breach of Contract Claim  

A restrictive covenant is enforceable against a former employee so long as such agreement 

3 	Anchor must also be bound by the Non-Compete Clause, because a competitor that hires another competitor's 
former employee, with knowledge of the employee's restrictive covenant, is similarly bound by the covenant. 
See Alexander & Alexander, Inc. v. Danahy, 21 Mass. App. Ct. 488, 500-501, 488 N.E.2d 22, 31 (1986) ("The 
injunction does no more than prevent [the defendant-competitor] from obtaining benefits from [the defendant- 
employee's] violation of the non-competition covenants."); see also, Callman, Law of Unfair Competition 
Trademarks and Monopolies, §9.05 at 43 (4th ed. 1982) ("Where the employee is bound by a restrictive 
contract not to engage in the same business after termination of his employment, a competitor who employs 
him with knowledge of that covenant is liable for damages and should be enjoined."). In this action, Boston 
Beer has asserted claims against Anchor for tortious interference and misappropriation of trade secrets, and is 
seeking to enjoin Anchor from employing Hausner and from obtaining and using Boston Beer' Confidential 
Information. 
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is "reasonable in time and space, necessary to protect legitimate interests, and not an obstruction of 

the public interest." Alexander & Alexander, Inc. v. Danahy, 21 Mass. App. Ct. 488, 498 (1986). 

Massachusetts has long held that a non-competition agreement between an employee and employer 

that protects the employer's legitimate business interests will be enforced. Shipley Co., Inc. v.  

Clark, 728 F. Supp. at 818, 826 (D. Mass. 1990); Marine Contractors Co., Inc. v. Hurley, 365 

Mass. 280, 287 (1974); All Stainless, Inc. v. Colby, 364 Mass. 773, 778 (1974); Sherman v.  

Pfefferkorn, 241 Mass. 468, 475 (1922). When trade secrets, confidential business information, or 

goodwill are present in a case where a restrictive covenant is at issue, unless equitable factors 

weigh against the enforcement of such covenant, a court should not deny enforcement. New 

England Canteen Service, Inc. v. Ashley, 372 Mass. 671, 674 (1977). 

A. 	The Non-Compete Clause is Reasonable in Time and Scope 

1. 	The Temporal Scope of the Non-Compete Clause is Reasonable 

Massachusetts courts have upheld restrictive covenants for periods of up to five years after 

the termination of appropriate employment agreements. See Alexander & Alexander, 21 Mass. 

App. Ct. at 498-500 (five-year restriction may not be unreasonable); All Stainless, 364 Mass. at 

779 (two-year restriction reasonable); Frank D. Wayne Associates, Inc. v. Lussier, 16 Mass. 

App. Ct. 986, 989 (1983) (upholding two-year restriction); Modis, Inc. v. Revolution Corp., Ltd., 

11 Mass. L. Rep. 246 (Mass. Super. Dec. 29, 1999) (two-year restriction not unduly restrictive). 

In this case, Boston Beer seeks to enforce only a one-year restriction. The one-year period 

is reasonable due to its short duration, due to Hausner's knowledge of Boston Beer's confidential 

2011 and 2012 sales and marketing plans concerning branding and new product introductions, 

and because Hausner is in a position to misappropriate Boston Beer's goodwill. Now that 

Hausner is working for Anchor, a direct competitor in a niche market, he is in a position to use or 
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disclose Boston Beer's Confidential Information and misappropriate its goodwill during that 

one-year time period, as he dealt directly with Boston Beer's customers during his employment. 

Thus, the one-year restriction set forth in the Employment Agreement is entirely reasonable to 

protect Boston Beer's legitimate business interests. 

2. The Geographic Scope of the Non-Compete Clause is Reasonable 

The geographic scope of a restrictive covenant agreement is reasonable so long as it is 

limited to the employer's geographic market area. Marine Contractors,  365 Mass. at 289. Where 

an employer's market is nationwide, a restrictive covenant may be enforced on a nationwide 

basis, even where the language of a restrictive covenant does not contain any geographic 

restriction whatsoever. Aspect Software, Inc. v. Barnett,  No. 11-10754-DJC, 2011 U.S. Dist. 

LEXIS 57620, at *22 (D. Mass. May 27, 2011)(enforcing restrictive covenant on a nationwide 

basis where employer conducted business nationwide); Oxford Global Res., Inc. v. Guerriero, 

No. 03-12078-DPW 2003 U.S. Dist. LEXIS 23503, at *29 (D. Mass. Dec. 30, 2003) (enforcing 

the terms of a restrictive covenant notwithstanding the fact that the covenant was not limited in 

geography); Advanced Cable Ties, Inc. v. Hewes,  No. 06-19958, 2006 Mass. Super. LEXIS 514, 

at * Oct. 19, 2006. (same). 

Here, Boston Beer seeks an injunction to forbid Hausner from working in the Better Beer 

market anywhere in the United States. Such a restriction is reasonable because Boston Beer sells 

products across the United States, and Hausner had access to Boston Beer's Confidential 

Information, which information is applicable anywhere in the United States where Boston Beer 

conducts business. 

3. The Overall Scope of the Non-Compete Clause is Narrow 

Importantly, the overall scope of the Non-Compete Clause is particularly reasonable 
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because of its extremely narrow application: it seeks to restrain only head-to-head competition in 

the Better Beer market. This is the exact market in which Boston Beer and Anchor compete. 

Indeed, the Better Beer market comprises only 20% of the total beer market in the United States. 

Hausner is thus free to sell beer in the other 80% of the beer market, and he may do so anywhere, 

including in the North Bay Area. 

B. 	Boston Beer Has a Legitimate Business Interest in Protecting its Confidential 
Information and Goodwill 

1. 	Confidential Information 

It is crystal clear under Massachusetts law that non-competition restrictions will be 

enforced to protect confidential information of the type to which Hausner had access — secret 

brand initiatives for 2012 and the remainder of 2011, non-public sales incentive and marketing 

information, specific strategies for beating the competition, Boston Beer's secret plans for 

introducing new products in 2012, as well as the sales and pricing numbers for the customers 

serviced by the entire Western Division of the Company. Confidential business information 

concerning financial data, sales and marketing methods, plans and programs, and strategies and 

business plans for market development is routinely afforded protection in Massachusetts. See 

EMC Corp. v. Arturi, No. 10-40053-FDS, 2010 U.S. Dist. LEXIS 132621, at *18 (D. Mass. Dec. 

15, 2010) ("[The employer] obviously has a legitimate interest in protecting the confidentiality of 

information about its employees, customers, products, business plans, and strategy."); Marcam 

Corp. v. Orchard, 885 F. Supp. 294, 297 (D. Mass. 1995) (knowledge of company's marketing 

strategies and plans for future development was type of confidential information justifying 

injunctive relief); New Eng. Circuit Sales v. Randall, No. 96-10840-EFH, 1996 U.S. Dist. 

LEXIS 9748, at * 2 (D. Mass. June 4, 1996) (company's methods of product management and 

development and knowledge and techniques about how to compete effectively in highly 
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competitive marketplace were type of confidential information justifying injunctive relief); 

Kroeger v. The Stop & Shop Cos. Inc., 13 Mass. App. Ct. 310, 316-17 (1982) (company's 

expansion plans and merchandising strategy for specific geographic locations, marketing 

devices, advertising techniques, information concerning product mixes and effective retail 

devices, knowledge of past profitability and potential new locations was confidential information 

justifying injunctive relief); Boulanger v. Dunkin' Donuts, Inc., 16 Mass. L. Rep. 604 (Mass. 

Super. Ct. June 9, 2003) (holding that employer's financial data, new product development 

information, and marketing and promotional strategies, among other things, were legitimate 

protectable interests). Because Boston Beer protects its Confidential Information by having each 

and every employee execute an agreement containing a Non-Disclosure Clause and a Non-

Compete Clause, and because Boston Beer's secret information is valuable and not known 

outside of the Company, such information is protectable. See Jet Spray Cooler, Inc. v. Crampton, 

361 Mass. at 835, 840-43 (1972). 

2. 	Goodwill 

This is a classic goodwill case. Hausner, on behalf of his new employer Anchor, will be 

in a position to exploit Boston Beer's goodwill to the benefit of Anchor and the detriment of 

Boston Beer. As District Manager in the North Bay territory, Hausner was paid to develop strong 

relationships for Boston Beer with the key personnel at Boston Beer's customers, both at the 

retail and distributor level. It is axiomatic that a non-competition agreement will be enforced to 

protect the employer's goodwill where the employee held a sales position. Lombard Med.  

Techs., Inc. v. Johannessen, 729 F. Supp. 2d 432, 438 (D. Mass. 2010) (enforcing salesman's 

non-competition agreement because former employer had legitimate interest in protecting its 

goodwill); Shipley, 728 F. Supp. at 826-27 ("[n]on-compete covenants restraining former 
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salesmen have been construed as reasonable to protect legitimate business interests); Inner-Tite  

Corp. v. Brozowski, 27 Mass. L. Rep. 204 (Mass. Super. Ct. 2010) ("[s]hould the former 

employee call on a customer [of the former employer], with whom he had previously dealt, to 

solicit purchases on behalf of [the new employer], the good will of the [former employer] will be 

harmed."); Nat'l Eng'g Serv. Corp. v. Grogran, 23 Mass. L. Rep. 451 (Mass. Super. Ct. 2008) 

("Protection of an employer's good will, however, is a legitimate business interest that may be 

secured through covenants not to compete in order to preserve good will in the 

sales...industry."); Veridiem, Inc. v. Phelan, 17 Mass. L. Rep. 8 (Mass. Super. Ct. Sept. 26, 

2003) (holding that employee's involvement in marketing and contact with customers 

contributed to the significant goodwill at issue). Accordingly, Boston Beer has a legitimate 

interest in enforcing the Non-Compete Clause. 

3. 	Boston Beer Has No Adequate Remedy at Law 

Confidential business information, even where there are no ascertainable damages, is 

entitled to protection by injunction. Shipley Co., LLC v. Kozlowski, 926 F. Supp. 28, 29 (finding 

that there is no way to assess the amount of loss that a plaintiff will sustain due to the 

dissemination of confidential business information). Courts have also found that "the loss of 

market share and business relationships...may independently constitute irreparable harm," 

especially where there is a limited market for a plaintiff's product. Schwabel Corp. v. Conair 

Corp., 122 F. Supp. 2d 71, 84 (D. Mass. 2000); Patriot Funding, LLC v. Lefort, No. 06-10551, 

2006 U.S. Dist. LEXIS 40427, at *7 (D. Mass. June 19, 2006) ("The potential harm suffered 

from the loss of a customer base sufficiently supports a finding of irreparable harm."); Spalding 

& Evenflo Cos. v. Acushnet Co., No. 81-0088-N, 1986 U.S. Dist. LEXIS 17129, at *5-6 (D. 

Mass. Nov. 28, 1986) (loss of market share and loss of consumer pull "constitute traditional 
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irreparable injury inasmuch as such 'market effects [cannot be] fully compensable in money2"); 

see also Salomon Smith Barney, Inc. v. Barcomb,  No. 024-692, 2003 Mass. App. LEXIS 1497, 

at *5 (Jan. 3, 2003) ("the loss of clients which the plaintiff may suffer as a result of the 

defendant's solicitation on behalf of his new client would constitute irreparable harm which 

would not be adequately compensated in money damages"). 

Further, it is well-established law that where a former employee will "inevitably 

disclose" the confidential information of an employer, a finding of irreparable harm is proper. 

Aspect Software,  2011 U.S. Dist. LEXIS 57620, at *28-30 (finding irreparable harm where it 

was likely former employee would inevitably disclose his former employer's trade secrets); 

Lombard Medical Techs.,  729 F. Supp. 2d at 442 (finding that given the similarities among the 

products of the parties and the positions the defendants took at their new employer, disclosure of 

trade secrets would be inevitable and irreparable harm was proven); Marcam Corp.,  885 F. Supp. 

2d at 297 ("Even if [the former employee] thinks he is keeping [the former employer's] secrets, 

he will, as [his new employer's] employee inevitably, even if inadvertently, be influenced by the 

knowledge he possesses of all aspects of [his former employer's] development efforts."); Inner-

Tite Corp.,  2010 Mass. Super. LEXIS 159, at *68-69 ("The harm caused by the inevitable, if 

inadvertent, disclosure of sensitive company data may be immeasurable. Essentially, [former 

employer] has no adequate remedy at law because of the extreme difficulty in putting a monetary 

value on the total amount of lost business and diminution in goodwill..."). 

Consciously or subconsciously, Hausner will inevitably disclose Boston Beer's 

Confidential Information to Anchor. It is undisputed that Hausner will be directly competing 

with Boston Beer in his position with Anchor, armed with, among other things, very current 

knowledge of Boston Beer's strategic plans and initiatives for rolling out new products, 
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increasing market share of existing products, branding efforts, and strategic plans to outsell 

competitors like Anchor. It is also undisputed that Hausner is taking a role at Anchor that 

involves both marketing and sales, and that he will be reporting directly to Anchor's Chief 

Executive Officer. If that were not concerning enough to Boston Beer, Hausner told Boston 

Beer that he is on a "fast track" to joining the executive board of Anchor. In this position, 

Hausner, a person who learned 100% of his knowledge of the beer industry through his 

employment at Boston Beer, will be planning sales and marketing strategies for a company that 

competes head-to-head with Boston Beer across the United States. Under the circumstances, it 

will be impossible for Hausner to not disclose his intimate knowledge of Boston Beer's 

Confidential Information, when his new job is to take customers, sales volume and market share 

away from  Boston Beer.4  For all of these reasons, Boston Beer will be irreparably harmed 

absent preliminary injunctive relief. 

4. 	The Balance of Harm Clearly Weighs in Favor of Boston Beer 

While Boston Beer will be irreparably harmed in the absence of enforcement of the 

Agreement, the effect on Hausner will be minimal. Hausner will not suffer any cognizable harm 

as a result of the requested injunction, for several reasons. First, the enforcement of the Non-

Compete Clause will not affect Hausner's ability to earn a livelihood. As explained above, he 

can take a position with any company in the remainder of the beer market — the other 80% that is 

not the Better Beer niche in which Boston Beer competes. The giants of the beer industry in the 

United States, Anheuser-Busch and Miller Coors, for example, which account for approximately 

80% of the domestic beer market, do not compete with Boston Beer, except in limited instances. 

4 	Any loss of Boston Beer's goodwill to Anchor would cause irreparable harm as well. Nat'l Eng'g Serv. Corp., 
23 Mass. L. Rep. 451, at *23 ("Loss of goodwill is not easily measured and any harm therefore would be 
irreparable"); Oxford, 16 Mass. L. Rep. 415, at *6 (finding that damage to a company's goodwill "is not easily 
measured, and for this reason, the harm may well be irreparable"). 
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Therefore, if Hausner were precluded from selling Anchor's products, there would still be many 

positions with in the beer industry — along with the wine and spirits industries — available to him. 

Second, Hausner cannot complain of hardship as a result of losing his position with 

Anchor. Hausner knew he was breaching the terms of his Employment Agreement when he 

decided to accept the position with Anchor. Despite this, Hausner chose to willfully and 

flagrantly breach the Non-Compete Clause by taking the new position anyway. If Hausner is 

now facing an injunction that will prevent him from working in one small corner of the beer 

market, the situation is entirely  of his own making. 

Nor can Anchor claim harm if the injunction issues. Anchor was fully aware, when it hired 

Hausner, of the restrictive covenants by which Hausner was bound. Anchor is certainly not entitled 

to any special consideration as it seeks to build market share through the shortcut of hiring Boston 

Beer personnel to gain access to Boston Beer's Confidential Information and customer goodwill. 

Anchor can obviate any potential harm to it by electing to compete fairly, with someone who is not 

bound by restrictive covenants such as Hausner. 

Boston Beer, in contrast to Hausner and Anchor, will suffer irreparable harm in the absence 

of an injunction. Every day that Hausner works for Anchor, Boston Beer's Confidential 

Information and goodwill are at risk of misappropriation and damage. Simply put, without an 

injunction, Boston Beer has no remedy sufficient to protect its Confidential Information or its 

customer goodwill. This loss constitutes irreparable harm that cannot be precisely quantified, as set 

forth in section B(3) above. For all the foregoing reasons, the balance of harm tips decidedly in 

Boston Beer's favor. 

13624940.2 

Case 1:11-cv-11706-GAO   Document 5   Filed 09/29/11   Page 14 of 21



- 15 - 

5. Public Policy Will Not be Adversely Affected By the Enforcement of the Non-
Compete Clause 

Public policy will not be adversely affected by the issuance of a preliminary injunction 

against Hausner and Anchor. Under Massachusetts law, covenants not to compete are not 

against public policy as long as legitimate interests are sought to be protected and the restriction 

is reasonable as to time and space. See, e.g., Alexander & Alexander, 21 Mass. App. at 501; 

Blackwell v. Helides, 368 Mass. 225, 228 (1975). The limited injunction sought by Boston Beer 

satisfies these criteria, for the reasons set forth above. 

6. Massachusetts Law Governs This Dispute 

Because Hausner informed Ms. Regan at the time of resignation that he did not believe 

the Employment Agreement is enforceable, Boston Beer fully anticipates Hausner and Anchor to 

argue that the Employment Agreement should be governed by California law, and that the Non-

Compete Clause is forbidden by section 16600 of the California Business and Professions Code 

("Section 16600"). As described more fully below, Hausner and Anchor are plainly wrong — 

Massachusetts law applies to this dispute. 

Hausner's Employment Agreement specifically states that it "shall be governed by and 

construed in accordance with the laws of the Commonwealth of Massachusetts," and also that 

Massachusetts would be exclusive forum for resolving any disputes under it. (Ver. Compl., Ex. A, 

¶12) Hausner and Anchor had ample notice that Massachusetts law would govern this dispute.' 

A Court will honor the parties' choice of law unless the application of the provision: "(1) 

would be contrary to a fundamental policy of a state; which has (2) a materially greater interest 

than the chosen state in the determination of the particular issue, and which; (3) would be the 

5 	"It is reasonable to assume, that when the parties entered into the agreements, they expected the choice-of-law 
provision to be valid." Shipley, 728 F. Supp. 818, at 826, ft-123. 
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state of the applicable law in the absence of an effective choice of law by the parties." Software,  

2011 U.S. Dist. LEXIS 57620, at *14 (emphasis added); See also  Restatement (Second) of 

Conflict of Laws, § 187(2)(b)(1971). A choice of law provision will not be disturbed unless all 

three  of these requirements are met. Here, Hausner cannot satisfy a single prong of the three-part 

test. Thus, Massachusetts law governs this dispute. 

A. 	Enforcement of the Non-Compete Clause is Not Contrary to the 
Fundamental Policies of California 

Application of Massachusetts law to the Non-Compete Clause would not be contrary to a 

fundamental public policy of California because its scope is narrow and it is designed to protect 

Boston Beer's Confidential Information. "[W]hile California's policy against non-competition 

covenants has been characterized as 'fundamental' ... that fundamental policy does not extend to 

contractual clauses that are designed to protect an employer's trade secrets." Aspect Software, 

2011 U.S. Dist. LEXIS 57620, at *15 (internal citations omitted). See also Shipley Co.,  926 F. 

Supp. at 30 (finding Section 16600 "invalidates provision in employment contracts prohibiting 

an employee from working for a competitor ...unless the [provisions] are necessary to protect the 

employer's trade secrets"); Richmond Techs., Inc. v. Aumtech Bus. Solutions,  No. 11-CV-

02460-LHK, 2011 U.S. Dist. LEXIS 71269, *59-61 (N.D. Cal. July 1, 2011) (noting that 

California courts have "consistently" enforced non-competition agreements when a former 

employee misappropriates a former employer's trade secrets to unfairly compete with the former 

employer); Asset Mktg. Sys. v. Gagnon,  542 F.3d 748, 758 (9th Cir. 2008) ("Under California 

law, non-competition agreements are unenforceable unless necessary to protect an employer's 

trade secrets"); see also Ret. Group v. Galante,  2009 Cal. App. Unpub. LEXIS 6387 (July 30, 

2009) (finding that even if Section 16600 bars enforcement of a contractual clause restricting 

competition, a court may ban a former employee form using trade secret information "to identify 
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existing customers, to facilitate the solicitation of such customers, or to otherwise unfairly 

compete with the former employer."). Further, federal courts in the Ninth Circuit have found 

that Section 16600 only restricts contracts which restrain an individual from wholesale 

engagement in a profession, trade or business — it does not bar a non-compete agreement that 

only excludes an employee "from one small corner of the market," as the Non-Compete Clause 

in this case does. Corp. Express Office Prods., Inc. v. Van Guelpen, No. 02-04588-WHA, 2002 

U.S. Dist. LEXIS 27642, at *11-13 (N.D. Cal. Dec. 12, 2002) ("restrictive covenants are 

enforceable and do not violate Section 16600 when limited to a limited, narrow segment of the 

market"); see also IBM v. Bajorek, 191 F.3d 1033, 1040-41 (9th Cir. 1999); Gen. Comm.  

Packaging, Inc. v. TPS Package Eng'g, Inc., 126 F.3d 1131, 1134 (9th Cir. 1997) (finding non-

solicitation agreement enforceable under the "narrow-restraint" exception to Section 16600). 

The Non-Compete Clause is exactly the kind of provision that has been held permissible 

under California law. The Non-Compete Clause does not seek to prevent Hausner from working 

in his chosen profession in the beer industry. Instead, it seeks to prevent him only from working 

in the Better Beer market, which comprises a mere 20% of a large, diverse industry. Further, the 

Non-Compete Clause is necessary to protect Boston Beer's Confidential Information. Hausner is 

privy to, among other things, Boston Beer's secret plans for existing and new products in 2011 

and 2012, and is also aware of other non-public sales and marketing information, and specific 

strategies for outselling the competition. Hausner cannot be permitted to work in a sales and 

marketing role for one of Boston Beer's competitors with such current information fresh in his 

mind. Indeed, as set forth more fully above in section B(3), it is inevitable that he will use and/or 

disclose Boston Beer's Confidential Information in the performance of his duties for Anchor. He 
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cannot perform his job for Anchor without doing so. California would not be opposed to the 

enforcement of the Non-Compete Clause in this context. 

B. 	Massachusetts Has a Materially Greater Interest in the Enforcement of the 
Employment Agreement 

Even if California law would be opposed to the enforcement of the Non-Compete Clause, 

Massachusetts law would still apply because as this Court has written, "Massachusetts has an 

equally strong interest in protecting Massachusetts businesses from breaches of employment 

agreements and consequent losses of good will." Shipley,  728 F. Supp. at 826. The following 

facts, none of which are in dispute, mandate a conclusion that Massachusetts has a greater 

interest than California in the enforcement of the Non-Compete Clause: 

• Boston Beer is a Massachusetts business, which has always been based in 
Boston.(Ver. Compl., ¶ 4) 

• Hausner was not a California resident, nor did he work in California, at the time he 
agreed to the terms of the Employment Agreement. Instead, Hausner was living in 
Massachusetts. (Ver. Compl., ¶ 12) 

• Hausner spent at least 25% of his employment with Boston Beer outside of the 
State of California. (Ver. Compl., ¶ 12) 

• Hausner visited Massachusetts throughout his employment to attend training 
sessions and annual meetings, at which he was given access to Boston Beer's 
Confidential Information. (Ver. Compl., ¶ 27) 

• Hausner had other regular contact with Massachusetts as he was paid from 
Massachusetts and his employment was administered from Massachusetts. (Ver. 
Compl., ¶ 6) 

• The harm caused by a violation of the Non-Compete and Non-Disclosure Clauses 
will be felt in Massachusetts, where Boston Beer's business is run. (Ver. Compl., 
TT 4, 6) 

See Aspect Software,  2011 U.S. Dist. LEXIS 57620, at *17-18 (finding that Massachusetts had a 

material interest equal to or greater than California's where a non-compete agreement was 

negotiated between a company with its principal place of business in Massachusetts and an 
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employee who worked in and lived in California and only occasionally in Massachusetts); Optos,  

Inc. v. Topcon Med. Sys., Inc.,  No. 10-12016, 2011 U.S. Dist. LEXIS 22263 (D. Mass. Mar. 7, 

2011) (Massachusetts' interest in exercising jurisdiction outweighs California's where former 

employee consented to jurisdiction in the Commonwealth, breached a contract, and violated both 

statutory and tort law at the expense of a Massachusetts corporation); Shipley,  926 F. Supp. 28 at 

29 (finding that the principal place of employment of party seeking to enforce contract and 

employee's contacts with Massachusetts relevant factors when determining whether 

Massachusetts has a materially greater interest in enforcing a restrictive covenant). 

Boston Beer has a very strong interest  in ensuring that there is uniformity in the enforcement 

of these provisions across the universe of its employees. As explained in the Verified Complaint, 

all of Boston Beer's sales personnel sign employment agreements with the same narrow restrictive 

covenants. Boston Beer requires that they do so because they will be given access to the 

company's Confidential Information, and their job is to use that Confidential Information to 

develop and maintain customer relationships and goodwill — to be more effective salesmen. Those 

sales personnel often move from one geographic location to another during the course of their 

careers with Boston Beer.6  The Confidential Information they receive is just as valuable if they are 

working in Massachusetts, New York or California; they take it with them and use it as they 

perform their jobs for Boston Beer, wherever they are located. With this mobile workforce, Boston 

Beer must have the assurance that all of its personnel who have access to its Confidential 

Information are bound not to use or disclose it, and will not be employed by direct competitors 

where such information will be used competitively against Boston Beer, wherever they happen to 

be working for the Company. Boston Beer therefore has a very strong interest in the uniformity of 

6 	Hausner's Employment Agreement provides that it remains binding without regard to "any changes in the 
terms and conditions of [his] employment by the Company." Employment Agreement, ¶10. 
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enforcement of the narrow restrictive covenants in its standard employment agreements. That can 

only be achieved by the application of consistent legal principles — that is, the application of 

Massachusetts law to all of these agreements and employees. Shipley, 728 F. Supp. 818, at 826, 

fn23 (internal citations omitted) ("Some of the most important factors to consider in any choice-of-

law analysis are the protection of justified expectations and predictability of result.") 

C. 	Massachusetts Law Would Apply in the Absence of a Choice of Law Election  

For the same reasons set forth in section 6(B) above, Massachusetts law would apply in the 

absence of a choice of law provision, and therefore, Massachusetts law applies to this dispute. 

Shipley, 926 F. Supp. 28 at 30 (finding that where a state has a materially greater interest in 

enforcing a provision, that state's law would apply in the absence of a choice of law election). 

Further, when the Employment Agreement at issue here was executed, the parties to the 

agreement were a man living in Massachusetts and a Massachusetts corporation. Hausner began 

work in New York, and underwent significant training in Massachusetts. With such a factual 

backdrop, there is no basis for finding that California law should apply to the Employment 

Agreement. See Aspect Software, 2011 U.S. Dist. LEXIS 57620 at *19. 

CONCLUSION  

Boston Beer, a Massachusetts company, has sought the assistance of a Massachusetts 

federal court to protect its Confidential Information and customer goodwill from 

misappropriation, and to protect the Company from unfair competition. In doing so, it is simply 

following the clear terms of the Employment Agreement. Hausner is clearly in breach of his 

Employment Agreement by going to work for Anchor, and the restrictive covenants at issue here 

satisfy all the tests for enforcement under well-established law. Based on the cited authorities 
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and the facts before the court, Boston Beer's Motion for a Preliminary Injunction should be 

allowed. 

Respectfully Submitted, 

BOSTON BEER CORPORATION 

By its attorneys, 

/s/ Erika M. Collins 
David S. Rosenthal (BBO #429260) 
drosenthal@nixonpeabody.com  
Erika M. Collins (BBO #657243) 
ecollins@nixonpeabody.com  
NIXON PEABODY LLP 
100 Summer Street 
Boston, MA 02110 
617-345-1000 

Date: September 29, 2011 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing document was filed through the ECF system 
and was also sent to all Defendants by overnight mail. 

/s/ Erika M. Collins 
Erika M. Collins 

September 29, 2011 
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