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I. INTRODUCTION

The enactment of the Dodd-Frank Wall Street Reform and Consumer Protection Act (the
“Act” or “Dodd-Frank Act”) on July 21, 2010 signaled the dawning of a new regulatory era for
advisers to private funds that are exempt from registration under either Section 3(c)(1) or Section
3(c)(7) of the U.S. Investment Company Act of 1940 (the “Company Act”). (Except as
otherwise noted, such funds are referred to herein as “Private Funds” and advisers to such funds
are referred to herein as “Private Fund Advisers.”) Generally, the provisions of the Act become
effective on July 21, 2011.

This Memorandum provides an overview of the impact of the Dodd-Frank Act on
Private Fund Advisers and U.S. securities regulatory developments since its enactment into
law1.

II. THE DODD-FRANK ACT; RECENT DEVELOPMENTS

A. Overview

Since the Dodd-Frank Act was enacted, the U.S. Securities and Exchange Commission
(the “SEC”) has taken approximately 56 actions, including the issuance of proposed, interim and
final rules regarding its implementation. The SEC has announced plans to take an additional 49
actions this year, with approximately nine specifically addressing Private Fund Advisers (six of
which are planned to be taken no later than July 31, 2011).

B. Proposed Implementing Release and Exemptions Release

Perhaps of greatest significance for Private Fund Advisers is that on November 29, 2010
the SEC issued two releases to implement amendments to the Investment Advisers Act of 1940
(the “Implementing Release”) and define terms and address issues relating to new exemptions
(the “Exemptions Release”). The Exemptions Release includes the following proposed rules:
Rule 203(1)-1 for advisers solely to “Venture Capital Funds”; Rule 203(m)-1 for Advisers solely
to Private Funds with aggregate assets under management (“AUM”) in the United States of less
than $150 million (“Private Fund Advisers”); and Rule 202(a)(30)-1 for “Foreign Private
Advisers.” See Section III.A. for a description of these new exemptions. The SEC anticipates

1 This Memorandum focuses on the regulatory actions being taken by the U.S. Securities and Exchange
Commission. As discussed in Section VIII, however, the regulatory actions being taken by the U.S. Commodity
Futures Trading Commission in implementing Title VII of the Act with regard to the over-the-counter derivatives
market also may significantly impact Private Fund Advisers.
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adopting final versions of Rule 203(1)-1, Rule 203(m)-1, and Rule 202(a)(30)-1 no later than
July 31, 2011.

C. Other Significant SEC Regulatory Proposals

1. Incentive Compensation

Pursuant to Section 956 of the Act, on March 29, 2011 the SEC proposed certain new
rules that would govern bonuses for Covered Financial Institutions (the “Proposed Incentive
Compensation Rule”). “Covered Financial Institutions” include advisers to Private Funds with
assets greater than or equal to $1 billion. The Proposed Incentive Compensation Rule would
prohibit Covered Financial Institutions from providing excessive incentive-based compensation
that is deemed to encourage officers, employees, directors, or principal shareholders to expose
the firm to inappropriate risks. Disclosure of compensation arrangements to the SEC would be
required annually, beginning six months after publication of the final rule, with the filing of such
information required within 90 days after the end of the fiscal year of a Covered Financial
Institution. Covered Financial Institutions with at least $50 billion or more in assets would be
required to hold back at least 50% of any incentive-based compensation payable to executives
and heads of business units for at least three years and adjust such bonuses “to reflect actual
losses or other measures or aspects of performance that are realized or become better known
during the deferral period.”

For purposes of Section 956 of the Act, “assets” is proposed to mean the total assets of
the advisory firm, not AUM. A significant issue presented is how to value the interest of an
adviser in a Private Fund it manages and the value of its management agreement. The SEC
anticipates adopting a final version of the Proposed Incentive Compensation Rule no later than
December 31, 2011.

2. Proposed Form PF

Pursuant to Sections 404 and 406 of the Act, on January 26, 2011 the SEC and the
Commodity Futures Trading Commission (“CFTC”) jointly issued proposed Rule 204(b)-1 that
would require investment advisers registered with the SEC and advising one or more Private
Funds to provide the SEC with systemic risk information on a new proposed Form PF.
Registered advisers managing hedge funds, “liquidity funds,” or private equity funds with at
least $1 billion AUM would be required to make additional disclosures on Form PF and file
quarterly rather than annually. In addition, advisers to hedge funds which meet the $1 billion
AUM threshold would also be required to make specific disclosures regarding any individual
fund with at least $500 million AUM. The SEC anticipates adopting a final version of Rule
204(b)-1 no later than July 31, 2011.
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3. Registration of Municipal Advisors

Pursuant to Section 975 of the Act, on December 20, 2010 the SEC issued proposed
Rules 15Ba1-1 through 15Ba1-7 that would establish a permanent registration regime for
“municipal advisors.” The SEC anticipates adopting final versions of Rules 15Ba1-1 through
15Ba1-7 no later than December 31, 2011.

4. Whistleblower Provisions

Pursuant to Section 922 of the Act, on May 25, 2011 the SEC adopted Rules 21F-1
through 21F-17, establishing a new program to protect and reward “whistleblowers,” including
employees of Private Fund Advisers. The scope of this controversial program is very broad,
authorizing the SEC to reward whistleblowers who voluntarily provide it with original
information concerning violations of the U.S. securities laws. In order to qualify for a reward,
such information must lead to a successful enforcement action resulting in a monetary sanction
exceeding $1 million.

III. ADVISER REGISTRATION, RECORDKEEPING AND REPORTING

A. Adviser Registration and New Exemptions

1. The Private Adviser Exemption under the U.S. Investment Advisers Act of 1940
(the “Advisers Act”)

Many U.S. and non-U.S. domiciled advisers to Private Funds have relied on the “Private
Adviser Exemption” under Section 203(b)(3) of the Advisers Act. This section exempts from
registration an adviser that:

(a) during the course of a rolling 12-month period has had fewer than 15 clients;

(b) does not serve as an adviser to an investment company registered under the
Company Act (a “RIC”) or a “business development company,” as defined
under the Company Act (“BDC”); and

(c) does not hold itself out to the public as an investment adviser.

Generally, a fund counts as a single client.

The Act rescinds the Private Adviser Exemption effective July 21, 2011. Most Private
Fund Advisers that have relied upon this exemption will be required to register either with the
SEC or state regulator(s) because the utility of the new registration exemptions provided by the
Act is quite limited. As a practical matter, in order to comply with Adviser Act requirements and
to be registered effective July 21, 2011, an adviser should file its Form ADV with the SEC no
later than June 5, 2011.
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Uncertainty prevails as to whether the SEC or state regulators will grant interim relief to
advisers that do not meet the July 21, 2011 statutory deadline. On April 8, 2011, the Division of
Investment Management of the SEC issued a letter to the North American Securities
Administrators Association stating that the Division anticipates that by July 21, 2011 the SEC
will complete its rulemaking implementing the provisions of the Dodd-Frank Act requiring the
withdrawal of registration of certain "mid-sized advisers" and providing new exemptions for
advisers that have relied upon Section 203(b)(3) of the Advisers Act, but expects in connection
therewith that the SEC will "consider providing additional time for investment advisers affected
. . . to come into compliance" until the first quarter of 2012 .

2. New Exemptions Under the Act

In place of the Private Adviser Exemption, the Act creates a number of new exemptions
from registration.

(a) “Venture Capital Fund Adviser” Exemption

Section 407 of the Act provides an exemption to an adviser that manages solely “venture
capital funds” (a “Venture Capital Fund Adviser”). Venture Capital Fund Advisers also are
required to “maintain such records and provide to the [SEC] such annual or other reports as the
[SEC] determines necessary or appropriate in the public interest or for the protection of
investors.” (See Section III.B. below.)The Act provides no similar exemption for advisers to
“private equity funds.” A summary of proposed Rule 203(l)-1 is set forth in Attachment A
hereto.

(b) “Private Fund Adviser” Exemption

Section 408 of the Act provides an exemption to an adviser that: (i) acts solely as an
adviser to Private Funds; and (ii) “has assets under management in the United States of less than
$150,000,000.” The Act mandates that the SEC require these advisers to “maintain such
records and provide to the [SEC] such annual or other reports as the [SEC] determines
necessary or appropriate in the public interest or for the protection of investors.” (See Section
III.B. below.) A summary of proposed Rule Rule 203(m)-1 is set forth in Attachment A hereto.

(c) “Foreign Private Adviser” Exemption

Section 403 of the Act provides an exemption from registration for an adviser that: (i) has
no place of business in the United States; (ii) has, in total, fewer than fifteen clients and
investors in the United States in Private Funds it advises; and (iii) has an aggregate AUM
attributable to clients and investors in the United States in Private Funds it advises of less than
$25 million or such higher amount as determined by the SEC by rule (a “Foreign Private
Adviser”). In addition, a Foreign Private Adviser can neither: (i) hold itself out to the public in
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the United States as an investment adviser; nor (ii) serve as an adviser to a RIC or a BDC. A
summary of proposed Rule 202(a)(30)-1 is set forth in Attachment A hereto.

(d) “SBIC Adviser” Exemption

Section 403 of the Act provides an exemption to an adviser solely to one or more small
business investment companies (each, a “SBIC”) licensed by the U.S. Small Business
Administration (the “SBA”). The SBIC Adviser Exemption also applies to an adviser solely to
funds that: (i) have received notice from the SBA that they may apply to become a SBIC; and
(ii) are affiliated with a licensed SBIC and are pending applicants to become licensed under the
Small Business Investment Act of 1958.

(e) “Family Office” Exemption

Section 409 of the Act exempts a “family office” from registration and requires the SEC
to define the term so as to: (i) be consistent with regulatory relief granted by the SEC in the past
(i.e., the SEC has historically granted exemptive relief to “family offices” meeting certain
characteristics); and (ii) recognize the “range of organizational, management, and employment
structures and arrangements employed by family offices.” In contrast to the exemptions
available to Venture Capital Fund Advisers and Private Fund Advisers, the Act does not impose
recordkeeping requirements on family offices. On October 12, 2010, the SEC proposed Rule
202(a)(11)(G)-1 defining “family office” pursuant to the Act. The SEC anticipates adopting a
final version of Rule 202(a)(11)(G)-1 no later than July 31, 2011.

(f) “Registered CTA” Exemption

The Advisers Act continues to provide an exemption for commodity trading advisers
(“CTAs”) registered with the CFTC whose businesses “[do] not consist primarily of” acting as
investment advisers and do not act as advisers RICs or BDCs. Section 403 of the Act also adds a
new exemption for a registered CTA advising a private fund so long as its business does not
become “predominantly the provision of securities-related advice .”

3. Minimum AUM Required for Registration with SEC Increased to $100 Million.

Section 410 of the Act generally raises the minimum AUM required in order for an
investment adviser to be eligible to register with the SEC from $25 million to $100 million.
However, the SEC has the authority to increase this amount by rule. In order to be subject to this
new minimum AUM requirement, an adviser is required to be registered as an investment
adviser in the state “in which it maintains its principal place of business and, if registered . . . be
subject to examination as an investment adviser . . . .” (emphasis added). The new minimum
AUM requirement does not apply to: (i) an adviser to a RIC or a BDC; (ii) an adviser that would
be required to register with fifteen or more states; or (iii) an adviser with a principal office and
place of business outside the United States. An adviser must annually determine whether it
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meets the new minimum AUM requirement for federal registration, but will have a three-month
grace period to register with the SEC or its respective state regulator(s) after such determination
is made.

B. Recordkeeping and Reporting Requirements

1. Registered Advisers.

The Act provides the SEC with authority to require registered advisers to maintain
and file with the SEC records and reports regarding private funds. Such records must include:

(a) AUM and use of leverage, including off-balance sheet leverage;

(b) counterparty credit risk exposure;

(c) trading and investment positions;

(d) valuation policies and practices;

(e) types of assets held;

(f) side arrangements or side letters;

(g) trading practices; and

(h) such other information as the SEC (in consultation with the Financial Stability
Oversight Council (“FSOC”)) determines necessary and appropriate in the
public interest and for protection of investors or for the assessment of systemic
risk.

The SEC must share the above information with the FSOC, a body created to assess systemic
risk in the financial system. The Act also requires that the SEC and CFTC, after consultation
with the FSOC, jointly to promulgate rules to establish the form and content of reports to be filed
with the SEC and the CFTC by dual registrants. The SEC and the CFTC have proposed From
PF to meet this obligation.

2. Exempt Reporting Advisers.

As noted above, under the Dodd-Frank Act, Venture Capital Fund Advisers and Private
Fund Advisers (collectively, “Exempt Reporting Advisers”) must “maintain such records and
provide to the [SEC] such annual or other reports as the [SEC] determines necessary or
appropriate in the public interest or for the protection of investors.” In order to implement this
requirement the Implementing Release proposes a new rule requiring Exempt Reporting
Advisers to submit and periodically update information on an amended version of Form ADV
with respect to seven items. The items proposed to be completed include: (i) Item 3 (Form of
Organization); Item 6 (Other Business Activities); Item 7 (Financial Industry Affiliation and
Private Fund Reporting); Item 10 (Control Persons); and Item 11 (Disciplinary History). The
content of the information required to be provided would not differ from that required of
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registered advisers and the filings would be publicly available on the SEC’s website, as in the
case of registered advisers. Under the Implementing Release, the initial report of an Exempt
Reporting Adviser must be filed no later than August 20, 2011 and would be required to be
updated at least annually with some information (e.g., disciplinary information) required to be
updated promptly. The recordkeeping requirements for Exempt Reporting Advisers will be
addressed in a future release.

As the disclosure of the above information raises concerns regarding confidentiality, the
Act provides a broad exemption from the U.S. Freedom of Information Act (“FOIA”) 2 to the
SEC, FSOC and other agencies receiving materials or reports required by the Act. The Act,
however, does not authorize such agencies to: (i) withhold information from Congress, upon an
agreement of confidentiality; or (ii) fail to comply with (a) a request for information from any
other Federal department or agency for purposes within the scope of its jurisdiction or (b) an
order of a federal court in an action brought by the United States or the SEC. “Proprietary
information”3 ascertained from records and reports may not be revealed by the SEC or its staff
except to the extent permitted by Section 210(b) of the Advisors Act relation to investigations or
examinations by the SEC.

IV. CHANGES TO “ACCREDITED INVESTOR” AND “QUALIFIED CLIENT” STANDARDS

A. Accredited Investor Standard

Under the Company Act, a Private Fund cannot make a public offering of its interests. In
order to comply with this requirement, Private Funds generally rely upon the “safe harbor private
placement” exemption provided by Regulation D promulgated under the U.S. Securities Act of
1933. Among other things, this regulation requires that interests in a Private Fund be offered
and sold only to persons who qualify as “accredited investors” thereunder. Before passage of the
Act, a natural person was an “accredited investor” if he or she:

1. had an individual net worth, or joint net worth with his or her spouse, including
any net equity in a primary residence, that exceeded $1 million at the time of the
purchase of securities (“Net Worth Test”); or

2. had an individual income in excess of $200,000 (or joint income with that
person’s spouse in excess of $300,000) in each of the two most recent years and a
reasonable expectation of reaching the same income in the current year (“Income
Test”).

2 FOIA provides a mechanism for members of the public to obtain copies of certain documents in the possession of
U.S. government agencies.
3“Proprietary Information” is defined by the Act to mean: “sensitive, non-public information regarding – (i) the
investment or trading strategies of the investment adviser; (ii) analytical or research methodologies; (iii) trading
data; (iv) computer hardware or software containing intellectual property; and (v) any additional information that the
[SEC] determines to be proprietary.”
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The Act requires the SEC to exclude the value of a person’s primary residence in
determining whether that person meets the Net Worth Test, effective upon enactment on July 21,
2010.

B. Qualified Client Standard

Under the Advisers Act, a Private Fund Adviser cannot assess an “incentive fee” or
receive an “incentive allocation” in connection with its management of a Private Fund unless all
of the U.S. investors therein are “qualified clients” within the meaning of Rule 205-3
promulgated under Section 205 of the Advisers Act.4

Section 418 of the Act requires the SEC to adjust any dollar amount used for determining
“qualified client” status for inflation within one year of enactment of the Act and every five years
thereafter. This change applies only “if the [SEC] uses a dollar amount test” to determine
qualified client status, which it currently does. Any adjustment that is not a multiple of $100,000
must be rounded to the nearest multiple of $100,000.

On May 10, 2011, the SEC proposed an amendment to Rule 205-3 that would increase
the dollar amount test for AUM from $750,000 to $1 million. The proposed amendment would
also increase the dollar amount test for net worth from $1.5 million to $2 million, which would
exclude the value of a client’s principal residence. Existing contracts in compliance with the
present terms of Rule 205-3 would be grandfathered. The SEC is required to issue final
amendments to Rule 205-3 no later than July 21, 2011.

V. PRE-DISPUTE ARBITRATION

The SEC may prohibit, or impose conditions or limitations on the use of, agreements that
require customers or clients of any investment adviser to arbitrate any future dispute between
them arising under the federal securities laws, the rules and regulations thereunder, or the rules
of a self-regulatory organization if it finds that such prohibition, imposition of conditions, or
limitations are in the public interest and for the protection of investors.

4 “Qualified client” is defined to include: “(i) [a] natural person who or a company that immediately after entering
into [an advisory] contract has at least $750,000 under the management of the investment adviser; [or] (ii) [a] natural
person who or a company that the investment adviser entering into [an advisory] contract (and any person acting on
his behalf) reasonably believes, immediately prior to entering in the contract, either: (A) [h]as a net worth (together,
in the case of a natural person, with assets held jointly with a spouse) of more than $1.5 [million] at the time the
contract is entered into; or (B) [i]s a qualified purchaser as defined in section 2(a)(51)(A) of the [Company Act] at
the time the contract is entered into . . . .”
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VI. THE “VOLCKER RULE” AS APPLIED TO PRIVATE FUNDS

A. The “Volcker Rule” Prohibition of the Sponsorship of Private Funds

Section 619 of the Act, which is popularly referred to as the “Volcker Rule,” prohibits
any “Banking Entity” (as defined below) from engaging in “proprietary trading” and
“sponsoring” or investing in “hedge funds” or “private equity funds.” For the purposes of the
Volcker Rule, “hedge funds” and “private equity funds” (collectively, “Covered Funds”) are
defined as:

1. Private Funds; and

2. “such similar funds as the appropriate Federal banking agencies, the [SEC] and
the [CFTC] may, by rule . . . determine.”

Banking Entities must be in compliance with the Volker Rule not later than the earlier of: (i)
July 21, 2014; or (ii) three years after enactment of rules by regulatory agencies implementing
the Volker Rule, subject to possible extensions. Banking Entities formed after July 21, 2010
must comply by the later of: (i) the aforementioned conformance date for existing bank entities;
or (ii) two years after the date the firm in question became a Banking Entity. The Federal
Reserve Board (“FRB”) possesses discretionary authority to award up to three consecutive, one-
year extensions on an individual entity basis. However a Banking Entity cannot apply for the
maximum three extensions simultaneously. The FRB also has the authority to grant up to a five-
year extension to “Illiquid Funds” (e.g., private equity funds).

The Act defines “Banking Entity” as: (i) an institution insured by the Federal Deposit
Insurance Corporation (“FDIC”); (ii) a company that controls an institution insured by the FDIC;
(iii) any non-U.S. banking organization with a United States branch, agency, commercial lending
company or depository institution; or (iv) any affiliate or subsidiary of any of the foregoing.
The term does not include: (i) non-depository trust companies that are not insured by the FDIC;
(ii) trust companies insured by the FDIC and complying with the trust company exemption under
the Bank Holding Company Act of 1956; or (iii) non-U.S. banking organizations with only a
representative office in the United States. The term “Banking Entity” also would include certain
systemically important non-bank financial companies.

To “sponsor” a Covered Fund is defined by the Act as: (i) serving as a general partner,
managing member or trustee of a Covered Fund; (ii) selecting or controlling in any manner a
majority of the directors, trustees or management of a Covered Fund; or (iii) sharing with the
Covered Fund the same name or variant of a name, which is used for corporate, marketing
promotional or other purposes.

B. Exceptions to the “Volcker Rule” Prohibition

The Volcker Rule provides limited exceptions to its prohibition. A Banking Entity may
sponsor, manage, advise, organize and offer a Covered Fund, to the extent permitted by any
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restrictions or limitations that the appropriate federal regulators may determine, if certain
conditions are met, including the following (the “Covered Fund Exception”):

1. the Banking Entity provides bona fide trust, fiduciary or investment advisory
services;

2. the Covered Fund is organized and offered only in connection with the provision
of such services and only to customers of such services of the Banking Entity;

3. the Banking Entity does not share the same name, or variation thereof, with the
Covered Fund; and

4. the Banking Entity does not take an ownership interest in the Covered Fund other
than a “Permitted Ownership Interest,” i.e., generally not more than 3% of total
ownership of the Covered Fund and an investment that is not “material” to the
Banking Entity.

Notwithstanding the Covered Fund Exception, no transaction or class of transactions is permitted
if it would:

1. involve or result in a material conflict of interest between the Banking Entity and
its clients, customers or counterparties;

2. result directly or indirectly in an unsafe and unsound exposure by the Banking
Entity to high risk assets or high-risk trading strategies;

3. pose a threat to the safety and soundness of such Banking Entity; or

4. pose a threat to the financial stability of the United States.

The application of the foregoing prohibitions is left to rulemaking by regulatory agencies.

C. Prohibited Transactions With a Covered Fund

It is important to recognize that although the activities of a Banking Entity may come
within the Covered Fund Exception, it will be subject to restrictions on transactions with any
Covered Fund it sponsors or manages. For example, under Section 23A of the U.S. Federal
Reserve Act, a Banking Entity would be prohibited from providing loans or extensions of credit
to a Covered Fund. A Banking Entity could also be subject to restrictions under Section 23B 5 of
the Federal Reserve Act with respect to the terms of any agreement relating to certain “Permitted
Activities” in which it engages with a Covered Fund, such as underwriting and market-making,
or risk-mitigating hedging activities.

5 Section 23B requires that transactions between a bank and its affiliates be conducted on terms that are at least as
favorable to the bank as those prevailing at the time for comparable transactions with unaffiliated companies.
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D. Limited Offshore Fund Exception

The Volcker Rule also provides an exception from its coverage for a Banking Entity
acquiring or retaining an ownership interest in, or its sponsorship of, a Covered Fund:

solely outside the United States, provided that no ownership interest in
such [Covered Fund] is offered for sale or sold to a resident of the United
States and that the [B]anking [E]ntity is not directly or indirectly
controlled by a [B]anking [E]ntity that is organized under the laws of the
United States or of one or more States.

E. Implementation

The implementation of the Volcker Rule will involve numerous agencies, including, but
not limited to, the SEC, CFTC, and FRB. Each of these agencies must implement the Volcker
Rule by adopting regulations governing the entities under its respective jurisdiction. To ensure
consistent application and implementation of the Volcker Rule, the Act requires coordination
among the above-referenced agencies and the adoption of comparable rules.

VII. POTENTIAL FOR SYSTEMIC RISK REGULATION OF PRIVATE FUNDS AND PRIVATE FUND

ADVISERS

In addition to the provisions of the Act applicable to Banking Entities, the Act allows the
FSOC by a two-thirds vote, including the vote of the Secretary of the Treasury as Chair, to place
a U.S. or non-U.S. “non-bank financial company” under FRB supervision and regulation. The
Act defines “non-bank financial company” broadly enough to include a U.S. or non-U.S. private
fund or private fund complex and requires the FRB, in consultation with the FSOC, to issue
criteria for exempting certain classes or types of non-bank financial companies from supervision
by the FRB. In determining whether to bring a non-bank financial company under FRB
supervision and regulation, the FSOC must assess whether the company’s financial distress
could pose a threat to the financial stability of the United States. Upon making such a
determination, the non-bank financial institution would be subject to stringent prudential
standards developed by the FRB in consultation with the FSOC. Any company subject to such
an assessment is entitled to notice, the opportunity for a hearing before the FSOC, and judicial
review of the FSOC systemic risk determination.

On January 18, 2011, the FSOC published a Notice of Proposed Rulemaking (“NPR”)
outlining six broad criteria it would consider in assessing a non-bank entity’s systemic
performance: (i) size; (ii) lack of substitutes for the financial services and products provided by
the company; (iii) interconnectedness; (iv) leverage; (v) liquidity risk and maturity mismatch;
and (vi) existing regulatory scrutiny. The NPR, however, only provided a general framework
and uncertainty remains over how the FSOC will determine the systemic importance of non-bank
firms. In addition to the above general criteria, the NPR also provides an outline of the
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procedure by which the FSOC would designate a non-bank entity as systemically important.
This process notwithstanding, the NPR includes an emergency exception allowing the FSOC to
modify or waive its designation procedures to mitigate immediate threats to U.S. financial
stability.

VIII. TITLE VII OF THE DODD-FRANK ACT – DERIVATIVES: “THE WALL STREET

TRANSPARENCY AND ACCOUNTABILITY ACT OF 2010”

A. Fundamental Changes

Title VII of the Act grants the CFTC extensive new authority over commodity derivatives
markets as well as over “swaps,” “swap dealers” and “major swap participants.” The SEC is
granted similarly broad authority over “security-based swaps” (“SBS”), “security-based swap
dealers” and “major security-based swap participants.” Narrowly based SBS, the value of which
is generally derived by reference to the securities of a single issuer, and narrowly based indices
will be regulated by the SEC, and all other swaps (other than “mixed” swaps and “identified
banking products”) will be regulated solely by the CFTC. Mixed Swaps will be regulated jointly
by the CFTC and SEC and “identified banking products” generally will be regulated by
applicable banking regulators. Both the CFTC and SEC are granted extensive authority to define
which products are to be centrally cleared and which market participants must comply with the
mandates of Title VII. The provisions of Title VII become effective on the later of: (i) 360 days
following July 21, 2010; or (ii) to the extent that a provision thereof requires rulemaking, not less
than 60 days after publication of the applicable final rule or regulation.

B. Practical Implications of the Act

Nearly every stage of the over-the-counter derivatives trading life cycle is subject to
provisions of the Act that regulate or otherwise impose requirements concerning:

1. entering into and documenting a derivative;

2. “major swap participants;”

3. collateralizing and segregating collateral;

4. trade “storage” and audit trails;

5. a new duty owed to protected “end users;” and

6. registration of advisers with the CFTC, SEC or both as “swap dealers,” “major
swap participants,” “security-based swap dealers,” “major security-based swap
dealers”, CPOs and/or CTAs.
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IX. CONCLUSION

The Dodd-Frank Act already is profoundly affecting the activities and strategic plans of
both U.S. and non-U.S. domiciled advisers, although implementing regulations are not yet
finalized and, in some cases, not yet proposed. The full scope and manner in which this
landmark legislation will impact the asset management industry and individual advisers will only
become known as further regulatory actions are taken during the remainder of 2011. Orrick will
be closely monitoring these developments. Please do not hesitate to contact us with questions
that arise.

Edward G. Eisert
eeisert@orrick.com
(212) 506-3635

Jesse D. Infeld
jinfeld@orrick.com
(212) 506-3601



Attachment A

A-1

Summaries of Proposed Rules Under the Advisers Act Implementing Exemptions for Venture
Capital Fund Advisers, Private Fund Advisers and Foreign Private Advisers

I. Venture Capital Fund Adviser Exemption; Proposed Rule 203(l)-1

A. Most significant characteristics of venture capital fund are that it:

1. Represents that it “is” a venture capital fund;

2. Owns solely:

(a) Equity securities issued by one or more “Qualifying Portfolio
Companies” (defined below), provided that at least 80% of the
equity securities of each Qualifying Portfolio Company must be
acquired directly from the Qualifying Portfolio Company; and

(b) Cash and cash equivalents with a maturity of less than 60 days.

3. Offers and, if accepted, provides significant guidance and counsel
concerning the management, operations or business objectives, and
policies of each Qualifying Portfolio Company or controls each
Qualifying Portfolio Company.

4. Does not borrow, issue debt obligations, provide a guarantee or otherwise
incur leverage greater than 15% of the fund’s aggregate capital
contributions and uncalled capital commitments, provided that any such
borrowing, indebtedness, guarantee or leverage must have a non-
renewable term of no longer than 120 days.

B. A “Qualifying Portfolio Company” means any company that:

1. At the time of any investment by the private fund, is not publicly traded
and does not control, is not controlled by, or under common control with,
another company, directly or indirectly, that is publicly traded;

2. Does not borrow or issue debt obligations, directly or indirectly, in
connection with the private fund’s investment in such company;
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3. Does not redeem, exchange or repurchase any securities of the company,
or distribute to pre-existing security holders cash or other company assets,
directly or indirectly, in connection with the private fund’s investment in
such company; and

4. Is not an investment company, a private fund, an issuer that would be an
investment company, but for the exemption provided by Rule 3a-7 under
the Company Act, or a commodity pool.
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II. Private Fund Adviser Exemption; Proposed Rule 203(m)-1

A. Distinction made between U.S. advisers and non-U.S. advisers based on where
“principal office and place of business” is located: Term defined in Advisers Act
Rule 222-1:

1. “[T]he executive office of the investment adviser from which the officers,
partners, or managers of the investment adviser direct, control, and
coordinate the activities of the investment adviser.”

B. Adviser with a principal office and place of business outside the United States:

1. The “solely to private funds” advice requirement must be satisfied only
with regard to clients that are “U.S. Persons”; and

2. The $150 million limitation on “assets under management in the United
States” must be satisfied only with reference to the funds it manages in the
United States.

C. Adviser with its principal office and place of business in the United States:

1. The “solely to private funds” advice requirement must be satisfied with
regard to all clients whether or not they are “U.S. Persons;” and

2. The $150 million limitation on “assets under management in the United
States” must be satisfied with reference to the funds it manages both in the
United States and offshore.

D. Determination of AUM.

1. “Fair-value” standard proposed:

(a) Issue presented as to how that standard is applied, e.g., GAAP;

2. Assets proposed to be included:

(a) Uncalled capital commitments; proprietary capital; capital as to
which no management fee is charged;

(b) Assets of non-U.S. persons.
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E. Impact on sub-advisory affiliates:

1. Sub-advisers should be able to rely on each of the new exemptions
available to private fund advisers, foreign private advisers and venture
capital fund advisers.

(a) Issue whether the activities of an advisory affiliate should not be
attributed to an adviser that seeks to rely upon the new exemptions,
except if the affiliate is not separately formed or, if separately
formed, it does not operate independently of such affiliate.
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III. Foreign Private Adviser Exemption; Proposed Rule 202(a)(3)-1

A. References to “in the United States” would share the same definition as that in
Regulation S under the Securities Act of 1933 for purposes of determining a
private fund adviser’s “place of business,” counting the number of clients,
counting the number of investors, and calculating “assets under management.”

B. Definition of “place of business in the United States.”

1. Definition would be taken from Advisers Act Rule 222-1: “An office at
which the investment adviser regularly provides investment advisory
services, solicits, meets with, or otherwise communicates with clients.”

2. Issue presented as to whether the definition of “place of business” in
proposed Rule 202(a)(30)-1 should be clarified to provide that a “place of
business” does not include an office where solely ministerial and
administrative services are performed.

C. Counting clients: standards of existing Advisers Act Rule 203(b)(3)-1 would be
carried over, but:

1. Proposed change to include clients from whom no compensation is
received; and

2. No “Double Counting”:

(a) No need to count fund, if adviser is required to count any investor
in the fund; and

(b) Count as a single investor any person who is an investor in two or
more funds.
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D. Definition of investor:

1. Defined by reference to “Beneficial Owners” for purposes of Section
3(c)(1) and 3(c)(7) of the Company Act;

2. Look through conduit feeder funds to count investors;

3. Count as an investor the holder of a “total return swap” that transfers risk
of investing in the private fund from the record owner;

4. Count “knowledgeable employees” as investors, although not covered for
Section 3(c)(1) and 3(c)(7) purposes; and

5. Include holders of “short-term paper,” although excluded under Section
3(c)(1).

E. Calculating AUM:

1. “Fair-value” standard proposed;

(a) Issues as to how that standard is applied, e.g., GAAP;

2. Result may be to devalue the significance of the $25 million AUM test.


