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I. 
PROCEDURAL BACKGROUND 

 
On April 6, 2016, Plaintiffs Sea Breeze Salt, Inc. (“Sea Breeze”) and Innofood, S.A. de 

C.V. (“Innofood”) filed a complaint (“Compl.”) against Mitsubishi Corporation, Mitsubishi 
International Corporation (hereinafter collectively referred to as “Mitsubishi”), and Exportadora 
de Sal, S.A. de C.V. (“ESSA”), alleging various state and federal claims including:  (1) violation 
of the Sherman Act, (2) violation of the Clayton Act, (3) violation of the Cartwright Act, (4) 
intentional interference with contract, and (5) intentional interference with prospective economic 
advantage.  [Doc. # 1.]  Mitsubishi filed a motion to dismiss Plaintiffs’ complaint in its entirety 
on May 31, 2016.  [Doc. # 27.]  On July 8, 2016, Plaintiffs filed their opposition (“Opp.”) to 
Mitsubishi’s motion.  [Doc. # 35.]  On August 1, 2016, Mitsubishi filed its Reply.  [Doc. # 42.]  
The motion is set for hearing on August 19, 2016. 

 
II. 

FACTUAL BACKGROUND1 
 
ESSA is a corporation organized under the laws of Mexico, and a major producer and 

exporter of solar sea salt products worldwide.  (Compl. ¶¶ 14, 23-25.)  In its present form, ESSA 
is co-owned by Mitsubishi and the Mexican government.  (Id. ¶¶ 4, 25.)  Since 1976, Mitsubishi 
has held a 49% stake in ESSA while the Mexican government has held the remaining 51% stake.  
(Id.)  Mitsubishi, however, now holds “100% of the distribution rights for ESSA produced salt.”  
                                                 

1 As it must, the Court accepts all facts alleged in Plaintiffs’ Complaint as true solely for the purpose of 
deciding the motion to dismiss.  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).   
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(Id. ¶ 26.)  The ESSA board of directors has authorized excess salt produced by ESSA and not 
purchased by Mitsubishi to be sold to other non-Mitsubishi entities on a contractual-basis.  (Id. ¶ 
30.) 

 
Innofood entered into such an agreement with ESSA on February 28, 2014.  (Id.)  Under 

the terms of the contract, ESSA was required to sell (and Innofood was required to buy) 250,000 
tons of solar sea salt a year.  (Id. ¶ 31.)  The price ESSA charged Innofood for the solar sea salt 
was dependent on the price that ESSA charged Mitsubishi, such that after the first 75,000 tons of 
solar sea salt acquired by Innofood from ESSA, Innofood would be charged an extra 8% over the 
base price paid by Mitsubishi.  (Id. ¶ 32.)  In certain situations, Innofood was obligated under the 
terms of the arrangement to pay fees directly to Mitsubishi.  (Id.)   

 
The arrangement was to last for a term of five years, but could otherwise be terminated 

by mutual written agreement or the occurrence of “external forces that would make it impossible 
for either side to fulfill the agreement.”  (Id. ¶ 35.)  Yet, by February 2015, ESSA began refusing 
to sell solar sea salt to Innofood despite the fact that Innofood had satisfied its contractual 
obligations.  (Id. ¶¶ 36, 39.)  In fact, ESSA did not deliver any salt in response to four purchase 
orders made by Innofood.  (Id. ¶¶ 37, 38.)  Because ESSA failed to deliver salt to Innofood, 
Innofood was unable to satisfy its contractual obligation to sell the salt to Sea Breeze, and Sea 
Breeze, in turn, was unable to meet its obligations to sell to various purchasers within the United 
States including consumer retailers.  (Id. ¶¶ 40, 42.) 

 
II. 

LEGAL STANDARD 
 

Federal Rule of Civil Procedure 8(a)(2) requires a pleading that states a claim for relief 
contain “‘a short and plain statement of the claim showing that the pleader is entitled to relief,’ in 
order to ‘give the defendant fair notice of what the . . . claim is and the grounds upon which it 
rests.’”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 
U.S. 41, 47 (1957)).  While a pleading need not contain “detailed factual allegations,” it must 
contain “more than labels and conclusions” or “a formulaic recitation of the elements of a cause 
of action.”  Id.  (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)).  The pleading must 
articulate “enough facts to state a claim to relief that is plausible on its face.”  Id. at 570. 
 

“A motion to dismiss premised on the act of state doctrine is treated as a motion to 
dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure.”  Roe v. Unocal Corp., 70 
F. Supp. 2d 1073, 1075 (C.D. Cal. 1999) (citing Siderman de Blake v. Republic of Argentina, 965 
F.2d 699, 707 (9th Cir. 1992)).  A court may grant such a dismissal only where the pleading 
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party fails to present a cognizable legal theory or to allege sufficient facts to support a cognizable 
legal theory.  Shroyer v. New Cingular Wireless Servs., Inc., 622 F.3d 1035, 1041 (9th Cir. 
2010).  In evaluating the sufficiency of a pleading, as discussed above, courts generally must 
accept all factual allegations as true.  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citing 
Twombly, 550 U.S. at 555).  Legal conclusions, in contrast, are not entitled to the assumption of 
truth.  Id.  When ruling on a Rule 12(b)(6) motion, a court’s scope of review is limited to the 
contents of the complaint, exhibits submitted with the complaint, and matters subject to judicial 
notice under Federal Rule of Evidence 201.  Lee v. City of Los Angeles, 250 F.3d 668, 688-689 
(9th Cir. 2001). 

 
While Defendant does not bring a motion to dismiss for lack of subject matter 

jurisdiction, the Court must nonetheless assess whether it has subject matter jurisdiction over this 
case before ruling on the applicability of the Act of State doctrine.  Fed. R. Civ. P. 12(h)(3); 
Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 706 (9th Cir. 1992).  In assessing 
subject matter jurisdiction, the Court “may consider the evidence presented with respect to the 
jurisdictional issue and rule on that issue, resolving factual disputes if necessary . . . and the 
existence of disputed material facts will not preclude the trial court from evaluating for itself the 
merits of jurisdictional claims.”  Thornhill Pub. Co. v. Gen. Tel. & Elecs. Corp., 594 F.2d 730, 
733 (9th Cir. 1979) (internal citations and quotation marks omitted).  In this case, the relevant 
jurisdictional facts are found in the Complaint, and are not disputed by Defendant.  The Court 
therefore does not address the objections to evidence, as it does not rely on any evidence outside 
the Complaint in making its ruling.   

 
III. 

DISCUSSION 
 

Mitsubishi seeks to dismiss Plaintiffs’ complaint on several grounds, namely that:  (1) 
Plaintiffs have failed to plead facts sufficient to state a claim upon which relief can be granted; 
(2) forum non conveniens applies such that Mexico is the proper venue for the instant litigation; 
and (3) the Act of State Doctrine controls.  Because the Court concludes that the case implicates 
serious foreign affairs concerns sufficient to trigger the Act of State Doctrine, the Court need not 
and will not address Defendants’ other arguments. 
 
A. Subject Matter Jurisdiction 
 

Before a federal court may exercise jurisdiction over a claim against a foreign state, it 
must determine whether the foreign state is immune from suit under the Foreign Sovereign 
Immunities Act (“FSIA”).  Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 706 (9th 
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Cir. 1992).  “Because the federal courts lack jurisdiction over a claim against a foreign state that 
is immune under the FSIA, at the threshold of every action in a district court against a foreign 
state, the court must satisfy itself that one of the FSIA exceptions applies.”  Id. (quoting  
Verlinden B.V. v. Cent. Bank of Nigeria, 461 U.S. 480, 493 (1983)) (internal quotation marks, 
brackets, and ellipses omitted).  

 
ESSA is a “foreign state” for purposes of sovereign immunity, because Mexico owns a 

51% stake in the company.  See Schoenberg v. Exportadora de Sal, S.A. de C.V., 930 F.2d 777, 
779 n.1 (9th Cir. 1991) (holding that the defendant “is considered an ‘agency or instrumentality 
of a foreign state’ under 28 U.S.C. §§ 1603(a) & 1603(b)(2), because Mexico owns a majority 
ownership interest in it.”).2  Under the commercial activity exception, however, the FSIA does 
not provide foreign sovereign immunity in cases “in which the action is based upon a 
commercial activity carried on in the United States by the foreign state; or upon an act performed 
in the United States in connection with a commercial activity of the foreign state elsewhere; or 
upon an act outside the territory of the United States in connection with a commercial activity of 
the foreign state elsewhere and that act causes a direct effect in the United States[.]”  28 U.S.C. § 
1605(a)(2).  Therefore, for the commercial activity exception to apply, the Court must first 
determine that ESSA performed an act in Mexico that was commercial in nature and caused a 
“direct effect” in the United States.  In determining whether an act is commercial, “the issue is 
whether the government’s particular actions (whatever the motive behind them) are the type of 
actions by which a private party engages in commerce.”  Republic of Arg. v. Weltover, Inc., 504 
U.S. 607, 609 (1992). 

 
Here, the commercial activity exception applies because the conduct which is the subject 

of Plaintiffs’ complaint is (a) commercial, and (b) causes a direct effect in the United States.  
First, given that a private party, Mitsubishi, can and does engage in the same business as ESSA, 
precisely because Mitsubishi owns a significant ownership interest in ESSA, the Court concludes 
that ESSA’s acts are commercial in nature.  The fact that ESSA operated as a private business for 
more than fifteen years before becoming a joint enterprise between Mitsubishi and the Mexican 
government supports this conclusion.  (Compl. ¶¶ 23-25).  Second, given that the United States is 
the world’s largest importer of salt coupled with the fact that ESSA produces nearly 17% of the 
world’s total salt output, ESSA’s alleged price-fixing and granting of exclusive rights to 
Mitsubishi “leads to less variety in the U.S. salt market, as well as less competition and higher 

                                                 
2 A foreign state includes any “political subdivision of a foreign state or an agency or instrumentality of a 

foreign state.” 28 U.S.C. § 1603(a).  An “agency or instrumentality of a foreign state” includes “an organ of a 
foreign state or political subdivision thereof.”  28 U.S.C. § 1603(b).   
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prices for United States consumers.”  (Compl. ¶ 9.)  This satisfies the requirement for “direct 
effects in the United States.”3   

 
The Court has subject matter over this case and will proceed to address the applicability 

of the Act of State doctrine.   
 
B. Act of State Doctrine 
 

“Every sovereign State is bound to respect the independence of every other sovereign 
State, and the courts of one country will not sit in judgment on the acts of the government of 
another done within its own territory.  Redress of grievances by reason of such acts must be 
obtained through the means open to be availed of by sovereign powers as between themselves.”  
Yahoo! Inc. v. La Ligue Contre Le Racisme Et L’Antisemitisme, 433 F.3d 1199, 1226 (9th Cir. 
2006) (quoting Underhill v. Hernandez, 168 U.S. 250, 252 (1897)).  The Act of State Doctrine 
therefore prohibits an action where “(1) there is an official act of a foreign sovereign performed 
within its own territory; and (2) the relief sought or the defense interposed in the action would 
require a court in the United States to declare invalid the foreign sovereign’s official act.”  Credit 
Suisse v. United States Dist. Court, 130 F.3d 1342, 1346 (9th Cir. 1997) (internal brackets, 
quotation marks, and citation omitted).  “The doctrine reflects the concern that the judiciary, by 
questioning the validity of sovereign acts taken by foreign states, may interfere with the 
executive’s conduct of American foreign policy.”  Sarei v. Rio Tinto, PLC, 487 F.3d 1193, 1208 
(9th Cir. 2007), on reh’g en banc, 550 F.3d 822 (9th Cir. 2008).  

 
Mitsubishi contends that Plaintiffs’ suit must be dismissed pursuant to the Act of State 

Doctrine.  The Court agrees. 
 

1. Official Acts Performed by Foreign Sovereign Within its Own Territory 
 

In this case, the first prong of the Act of State Doctrine has been met insofar as Plaintiffs 
challenge an official act of a foreign sovereign performed within its own territory.  First, as 
                                                 

3 In the “‘direct effects’ analysis, the Court ‘should focus on whether some intervening act broke the chain 
of causation leading from the asserted wrongful act to its impact in the United States.’”  Reliant, 2002 U.S. Dist. 
LEXIS 28109, at *30 (quoting Lyon v. Agusta S.P.A., 252 F.3d 1078, 1083 (9th Cir. 2001).  According to Plaintiffs, 
“ESSA’s failure to comply with the ESSA-Innofood Agreement and fill the purchase orders prevented Innofood 
from being able in turn to fulfill its obligations to Sea Breeze, . . . Innofood had entered into a Letter of Intent with a 
United States company named Aqua Salt, LLC that was disrupted by Defendants’ actions.  Similarly, Sea Breeze 
was unable to comply with subsequent purchase orders from Mextrade, Inc., again due to Defendants’ conduct.”  
(Compl. ¶¶ 40, 98.)  Taking all factual allegations as true, the Court concludes there is no break in the causal chain. 
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discussed above, ESSA is a “foreign sovereign” for the purposes of the Act of State Doctrine 
because the Mexican government holds a 51% stake in it.  See Gupta v. Thai Airways Intern., 
Ltd., 487 F.3d 759, 762 n.2 (9th Cir. 2007) (“Under federal law, an entity whose controlling 
shares or majority interest is owned by a foreign state or political subdivision is itself a ‘foreign 
state.’”).  
 

Second, the conduct which serves as the basis for Plaintiffs’ complaint consists of 
“official acts.”  Plaintiffs’ Sherman, Clayton, and Cartwright Act claims depend upon the 
assertions that ESSA and Mitsubishi entered into exclusive contracts making Mitsubishi the lone 
distributor of ESSA produced salt (Compl. ¶ 48), ESSA underprices salt sold to Mitsubishi (Id. ¶ 
51), and ESSA “engaged in vertical restraints on trade by means of price discrimination against 
non-Mitsubishi distributors.”  (Id. ¶ 61.)  See In re Fresh & Process Potatoes Antitrust Litig., 
834 F. Supp. 2d 1141, 1180 (D. Idaho 2011) (holding that the Act of State Doctrine required 
dismissal of an antitrust suit against defendant United Potato Growers of Canada, which had the 
sovereign “power to dictate price, supply, quality, quantity, and exports of Canadian potatoes.”); 
IAM, 649 F.2d at 1360 (“price-fixing activity has a significant sovereign component.”).  
Similarly, Plaintiffs’ intentional interference with contractual relations and intentional 
interference with prospective economic advantage claims rely on ESSA’s alleged agreement to 
sell to Innofood and subsequent refusal to do so.  (Compl. ¶¶ 89, 90, 98.)  See, e.g., Clayco 
Petroleum Corp. v. Occidental Petroleum Corp., 712 F.2d 404, 405 (9th Cir. 1983) (holding that 
the Act of State Doctrine barred a petroleum company’s antitrust claim against a competitor 
where “in September 1969, Ahmed agreed that Clayco would receive the concession, but instead, 
on November 18, 1969, he awarded the concession to defendant Occidental.”).  Finally, it is 
undisputed that these official acts were performed within Mexico. 

 
2. Relief Sought Would Require the Court to Declare the Official Acts of a 

Foreign Sovereign Invalid 
 
The Ninth Circuit and the Supreme Court have consistently held that the second prong of 

the Act of State Doctrine bars inquiries which “impugn or question the nobility of a foreign 
nation’s motivation.”  See Von Saher v. Norton Simon Museum of Art at Pasadena, 754 F.3d 
712, 727 (9th Cir. 2014) (quoting Clayco Petroleum Corp. v. Occidental Petroleum Corp., 712 
F.2d 404, 407 (9th Cir. 1983)); W.S. Kirkpatrick & Co. v. Envtl. Tectonics Corp., Int’l, 493 U.S. 
400, 408, (1990).  In this case, resolution of Plaintiffs’ claims would require the Court to do 
precisely that, as Plaintiffs’ suit turns upon the validity of and motivation behind ESSA’s 
decisions to grant exclusive rights to Mitsubishi, offer Mitsubishi below-market pricing for its 
products, and renege on a contract it had reached with Innofood, all of which Plaintiffs attribute 
to Mitsubishi’s having “taken advantage of the neglect of some Mexican government officials 
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while actively corrupting or subverting others.”   (Compl. ¶ 3.)  For example, for Plaintiffs’ 
antitrust claims to succeed, Plaintiffs must prove the participation of ESSA, a joint-venture 
majority controlled by the Mexican government, in a conspiracy to restrain trade.  See 15 U.S.C. 
§ 1.  All of Plaintiffs’ other claims similarly require scrutiny of actions taken by ESSA.   

 
The remedies sought by Plaintiffs include a declaration from the Court that Defendants 

(including an instrumentality of the Mexican government) have violated our nation’s antitrust 
laws, damages in excess of $600 million subject to trebling, and injunctive relief restraining 
Defendants from continuing to engage in the sort of conduct that is the subject of this suit.  
(Compl. at 20:3-13.)  Indeed, “the granting of any relief would in effect amount to an order from 
a domestic court instructing a foreign sovereign to alter its chosen means of allocating and 
profiting from its own valuable natural resources.”  IAM, 649 F.2d at 1361.   
 

Further, as the Ninth Circuit has noted, “the government of Mexico is the only entity that 
may own and exploit the country’s natural resources[.] . . .  The Constitution permits the federal 
government to create organizations that manage and distribute these resources.”  Corporacion 
Mexicana de Servicios Maritimos, S.A. de C.V. v. M/T Respect, 89 F.3d 650, 653 (9th Cir. 1996), 
as amended on denial of reh’g (Aug. 28, 1996) (internal citation omitted).  Allowing the instant 
litigation to proceed might pave the way for the filing of other similar lawsuits against Mexican 
state-sponsored enterprises.  Conversely, a favorable outcome for Defendants might give the 
Mexican government leverage in any bilateral negotiations with the United States.  See Int’l 
Asso. of Machinists & Aerospace Workers, (IAM) v. Org. of Petroleum Exporting Countries 
(OPEC), 649 F.2d 1354, 1361 (9th Cir. 1981) (“should the court hold that OPEC’s actions are 
legal, this would greatly strengthen the bargaining hand of the OPEC nations in the event that 
Congress or the executive chooses to condemn OPEC’s actions”) (internal quotation marks 
omitted).  The Court finds that the Act of State Doctrine is applicable to this case and, therefore, 
barring an applicable exception, this case cannot proceed. 
 
B. Exceptions to the Act of State Doctrine 
 

1. No Recognized “Commercial Exception” to the Act of State Doctrine 
 
Plaintiffs contend that the Act of State Doctrine does not apply here because “ESSA, 

despite being a (partially) state-owned enterprise, is not functioning as the Mexican state, but 
rather a private commercial company.  This is important because, much like cases concerning the 
application of the Foreign Sovereign Immunities Act, act of state doctrine cases look to whether 
the purported act of state was commercial or non-commercial.”  (Opp. at 26:9-13.)  The 
commercial activities exception, however, is a statutory provision of the FSIA, 28 U.S.C. § 
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1605(a)(2), expressly applicable only to the limitations on a court’s jurisdiction.  The Act of 
State Doctrine, in contrast, is a prudential, not jurisdictional, limitation, and there is no statutory 
support for a commercial activity exception to this doctrine.  See Siderman de Blake v. Republic 
of Argentina, 965 F.2d 699, 707 (9th Cir. 1992).   

 
Indeed, in 1981, the Ninth Circuit held that “[t]he act of state doctrine is not diluted by 

the commercial activity exception which limits the doctrine of sovereign immunity.”  IAM, 649 
F.2d at 1360 (“Because the act of state doctrine and the doctrine of sovereign immunity address 
different concerns and apply in different circumstances, we find that the act of state doctrine 
remains available . . . regardless of any commercial component of the activity involved.”).  The 
Ninth Circuit examined the issue again in 1983, but declined to squarely rule on it.  See Clayco 
Petroleum Corp. v. Occidental Petroleum Corp., 712 F.2d 404, 408 (9th Cir. 1983) (“The Ninth 
Circuit has not definitively ruled on the commercial exception [and] we need not reach the 
question whether to adopt an exception to the act of state doctrine for purely commercial 
activity.”).   
 

The Ninth Circuit recently reconfirmed that “[w]e have not yet decided whether to adopt 
a commercial exception in our Circuit.”  Von Saher v. Norton Simon Museum of Art, 754 F.3d 
712, 727 (9th Cir. 2014).  Given the lack of statutory or other authority supporting such an 
exception, district courts within the Ninth Circuit have typically not applied it to the Act of State 
Doctrine.  See MOL, Inc. v. Peoples Republic of Bangladesh, 572 F. Supp. 79, 84 (D. Or. 1983) 
(applying act of state doctrine in a suit against Bangladesh despite allegations that Bangladesh 
was granting licenses to export rhesus monkeys to generate revenue); In re Transpacific 
Passenger, 2011 U.S. Dist. LEXIS 49853, *65 (N.D. Cal. May 9, 2011) (“this Court will not 
apply an exception that might or might not exist.”).  The Court therefore finds Plaintiffs’ 
arguments regarding a supposed commercial exception to the Act of State Doctrine 
unpersuasive. 

 
2. Private Parties May Invoke the Act of State Doctrine 
 
Plaintiffs argue that “Mitsubishi Corporation and Mitsubishi International, two private 

entities, also seek to evade liability for their conduct under the ‘act of state’ doctrine.”  (Opp. at 
25:4-5.)  Because Mitsubishi is a private entity and not an agency of the Mexican government, 
Plaintiffs contend that Mitsubishi cannot itself invoke an act of state defense.  The Court 
disagrees.  Mitsubishi can invoke the defense even though it is a private entity.  See IAM, 649 
F.2d at 1359 (“a private litigant may raise the act of state doctrine, even when no sovereign state 
is a party to the action.”).  Moreover, to the extent that Mitsubishi’s actions are inextricably 
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intertwined with those of ESSA, allowing this action to proceed against Mitsubishi would be 
tantamount to an end-run around the Act of State Doctrine. 

 
IV. 

CONCLUSION 
 

In light of the foregoing, Mitsubishi’s motion to dismiss Plaintiffs’ complaint in its 
entirety is GRANTED with prejudice.  The August 19, 2016 hearing is VACATED. 
 
IT IS SO ORDERED. 
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