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ORRICK COVID-19 Resource Center

Please visit Orrick’s global site 

https://covid19.orrick.com/ as well as 

the Japan-specific page 

https://covid19.orrick.com/japan

for legal issues resulting from the COVID-19 

pandemic. 

We post regularly, answering our client’s 

questions about everything, in addition to 

featuring a growing selection of information and 

resources. 

https://covid19.orrick.com/
https://covid19.orrick.com/japan
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ORRICK ACADEMY – オリック塾

The project offers various webinar series available through the 

FRONTEO Legal Link Portal 

(https://legal.fronteo.com/fllp/tag/orrick/)*.  

• Series 1: “CFIUS Investment Screening and Japanese 

Investment in the United States”

• Series 2: “Recent Trends in US Antitrust Laws”

* Registration is required in order to access the recordings and materials.

“Orrick Juku (Orrick Academy)” is a collaborative project 

with FRONTEO, a Japanese legal support technology 

company, focusing on various aspects of U.S. law 

specifically designed for Japanese companies. 

https://legal.fronteo.com/fllp/tag/orrick/
https://legal.fronteo.com/fllp/tag/orrick/
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Upcoming Events

Next Total Access Webinar:

• Date & Time: Thursday, November 5, 2020 from 9:00 am (Japan Time)

• Topic: SPAC (Special Purpose Acquisition Company)

• Speakers: Sugita Hiroki (Partner, Tokyo),  Zac Padgett (Senior Associate, Portland)

"Road to Silicon Valley" 

(Host: SVJP and Y Combinator): 

• Date: Tuesday, October 20 - Thursday, October 22, 2020

• Format: Online

• Attendance Fee: Free of Charge

• Language: Japanese, English (Simultaneous interpretation 

available for Day 1 and 2)

• For details and registration: https://event.svjp.org/

• Co-sponsor: Orrick

https://event.svjp.org/


CFIUS – COMMITTEE ON FOREIGN 
INVESTMENT IN THE UNITED STATES
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Committee on Foreign Investment in the United States 
(“CFIUS”):  Overview

• “Exon-Florio” law (Section 721 of the U.S. Defense Production Act) authorizes the 

U.S. President to block foreign investment in the United States for national security 

reasons and order divestment of completed transactions

– “National security” is not defined; U.S. government has considerable latitude to interpret it 

broadly; may pertain to the nature of the business of the U.S. target and/or the nature of the 

foreign acquiror

• CFIUS comprises the heads of major federal departments and agencies (including 

the Commerce, Defense, Energy, Justice and State Departments) and is chaired by 

the Secretary of the Treasury
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CFIUS Overview:  Jurisdiction

• CFIUS has jurisdiction over: 

– Transactions that could enable a foreign person, directly or indirectly, to gain 

“control” (essentially, influence) over a U.S. business (broadly understood)

– Certain transactions that provide a foreign person a direct or indirect equity interest 

of any size in a U.S. business with certain types of “critical technologies” or 

“critical infrastructure” or that collects sensitive personal data 

– Transactions that provide foreign persons with ownership or certain other interests 

in U.S. real estate that is within specified distances of certain military installations, 

airports or seaports or that falls into certain other categories
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CFIUS Overview:  Mandatory/Voluntary Filings

• Most filings with CFIUS remain voluntary – parties seek CFIUS clearance to 

insulate the transaction from adverse action

– Non-cleared transactions remain forever susceptible to adverse action 

• But filings with CFIUS are mandatory for two categories of transactions –

certain foreign investments in:

– U.S. businesses involved with critical technologies; and 

– some types of U.S. businesses if a foreign investor has certain levels of foreign 

government ownership
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CFIUS:  Focus on China

• Overwhelmingly, CFIUS’s focus in recent years has been on perceived U.S. national security 
threats associated with Chinese investments in U.S. companies:  (i) with advanced technology, (ii) 
with sensitive personal data, or (iii) near military installations

• CFIUS has played a leading role in a significant decrease over the past few years in Chinese 
investment in the United States

– According to Pitchbook, in 2019, Chinese M&A represented only $16.5B in 86 deals – compared to $179B 
in 274 deals in 2018

• More and more, CFIUS is examining and disturbing completed Chinese investment transactions

– In late 2019, CFIUS launched a review of Chinese unicorn ByteDance’s two-year-old $1B acquisition of 
U.S. social media app Musical.ly, which it merged into ByteDance’s social short video app TikTok

○ On August 6, 2020, the Trump Administration issued an executive order to ban TikTok in the United States, 
citing national security concerns in light of the personal data to which ByteDance has access; according to the 
executive order, any transactions involving ByteDance will be prohibited, effective 45 days after the issuance 
of the order (i.e. September 15, 2020)

○ On August 14, 2020, the Trump Administration issued a separate second executive order giving ByteDance 90 
days to divest the U.S. operations of TikTok (i.e. by November 12, 2020)

○ On August 24, 2020, TikTok filed a lawsuit challenging the Trump administration’s August 6, 2020 executive 
order

11



CFIUS:  Traditional Jurisdiction – Control Standard

• “Exon-Florio” generally authorizes the President to disrupt or block a transaction that has resulted or could result in a 

foreign person gaining control of a U.S. business if the transaction threatens U.S. national security (“covered control 

transaction”)

• “Control”:

– Defined in functional terms as the ability to exercise certain powers over important matters affecting an entity:  “the power, direct or 

indirect, whether or not exercised . . . to determine, direct, or decide important matters affecting an entity”

○ Regulations include a long list of “important matters” 

– No bright-line test for control; can include minority interests

– Not deemed to be conferred by negative rights intended only to protect minority shareholders

– Small investments providing certain governance rights to acquiror have increasingly been deemed “controlling” by CFIUS

• “U.S. business”:  “any entity, irrespective of the nationality of the persons that control it, engaged in interstate 

commerce in the United States”

– Interstate commerce is not defined, but merely selling technology, products or services into the United States does not qualify

– Transactions between two non-U.S. companies can be subject to CFIUS’s jurisdiction with respect to the U.S. operations 

of the target company

12



Typical CFIUS Screening Process:  Traditional Notice
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Informal Communications 
with U.S. Officials

25-60 days

45-Day*
“Investigation” + 
possible 15-day 

extension

45-Day
“Review”

15-Day
Presidential 
Examination

Sometimes

Very Rarely

*In some investigations where the transaction parties and government cannot finalize a mitigation agreement 
before the end of the investigation period, CFIUS may permit the parties to withdraw and refile the notice with 
CFIUS, restarting the review clock



Foreign Investment Risk Review Modernization Act 
of 2018 (“FIRRMA”) 

• Enacted on August 13, 2018; amends Exon-Florio law

– Final regulations effective February 13, 2020

• Impetus: perceived threats to U.S. national security by technology transfer to China

• Expands CFIUS’s jurisdiction to cover:

– Certain non-controlling foreign investments in U.S. businesses with specific types of “critical technologies” or 

“critical infrastructure” (including power generation) or that collect sensitive personal data; and

– Certain acquisitions of or leases by, or concessions to, foreign persons of certain U.S. real estate

• New mandatory filings:  FIRRMA requires parties to notify CFIUS of certain investments (i) in certain U.S. 

businesses involved with critical technologies, and (ii) in U.S. businesses by foreign investors with certain 

levels of foreign government ownership

– Possible fines for failure to comply with mandatory filing requirement (up to and greater than $250,000 or the 

value of the transaction)
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Final CFIUS Regulations – Expanded Jurisdiction:  
Certain Non-Controlling Investments

• Implement CFIUS’s expanded jurisdiction over certain non-controlling investments in U.S. 
businesses (“covered investments”):

– involved with “critical technologies,” “covered investment critical infrastructure” or sensitive personal data 
(“SPD”) (“TID U.S. businesses”) 

– where the foreign investor is accorded certain “triggering rights”

• “Triggering rights” for foreign investor:  

– Access to material non-public technical information in possession of the TID U.S. business related to 
critical technology or covered investment critical infrastructure;

– Membership or observer rights on, or the right to nominate an individual to a position on, the TID U.S. 
business’s board of directors or equivalent; or

– Involvement, other than through the voting of shares, in substantive decision-making of the TID U.S. 
business regarding the use of SPD of U.S. citizens, the development or release of critical technologies, or 
the operation or supply of covered investment critical infrastructure
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Critical Technologies

• In general, goods, services, software or technical know-how 

for which a license to export from the United States is 

commonly required (includes Export Administration 

Regulations (EAR) and certain other restrictions) 

• Export Control Reform Act of 2018 (ECRA); enacted the 

same day as FIRRMA

– Mandates designation by the U.S. government of “emerging” 
and “foundational” technologies for imposition of export controls 
(in categories such as artificial intelligence, computing and 
microprocessor technology)

○ The U.S. government continues to work on designating 
items as being emerging or foundational technologies
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Covered Investment Critical Infrastructure

• Covered investment critical infrastructure:   

– a subset of “critical infrastructure” (“systems and assets . . . so vital to the United States 

that the incapacity or destruction of . . . would have a debilitating impact on national 

security”)

– includes certain systems and assets such as electric energy systems or facilities providing 

electric power to or located near military installations and petroleum facilities, LNG 

terminals or storage facilities and interstate petroleum and LNG pipelines*

• To be a covered investment critical infrastructure business, a U.S. business 

must perform specified “functions” (owning, operating, manufacturing, 

supplying or servicing)* with respect to the infrastructure

*As referenced in an appendix to CFIUS regulations
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Sensitive Personal Data

• SPD:  “identifiable data” within specified categories that is maintained or collected by a U.S. 

business that:

– targets or tailors products or services to sensitive groups, such as military personnel 

– has maintained or collected SPD on more than one million individuals within the 12-month period 

preceding certain transaction-related events, or

– has a demonstrated business objective to maintain or collect SPD on greater than one million 

individuals, and the SPD is an integrated part of the U.S. business’s primary products or services

• Specified categories include certain financial, insurance and health data, certain non-public 

electronic communications, geolocation data, biometrics, and genetic testing results

• “Identifiable data” – data that can be used to distinguish or trace an individual’s identity

18



Final CFIUS Regulations – Expanded Jurisdiction: 
Covered Real Estate Transactions

• Covered real estate transactions – certain purchases or leases by, or concessions to, foreign 

persons of certain U.S. real estate located in or within a certain distance from various sensitive 

locations (“covered real estate”) that result in the foreign person having at least three of the 

specified property rights 

• Sensitive locations:  major airports and commercially strategic maritime ports and U.S. military 

installations and other U.S. government property deemed sensitive for national security 

reasons (as referenced in an appendix to real estate regulations)

• Property rights:  (i) to physically access the property; (ii) to exclude others from physically 

accessing the property; (iii) to improve or develop the property; or (iv) to attach fixed or 

immovable structures or objects to the property

• Exceptions to CFIUS’s jurisdiction over real estate transactions for certain “excepted 

investors,” certain real estate within an urbanized area or urban cluster, single housing units 

and certain foreign air carriers, among others

• No mandatory filings for covered real estate transactions
19



Final CFIUS Regulations – Mandatory Filings

• Two categories of transactions subject to mandatory filing:

– Covered transactions – controlling or non-controlling – involving a TID U.S. business that (i) produces 
or otherwise develops critical technologies for use by the U.S. business in one or more of 27 
specified industries defined by the North American Industrial Classification System (“NAICS”) 
codes or (ii) designs critical technology specifically for use in one or more of these industries

– Transactions through which a foreign investor secures a 25% or greater direct or indirect voting 
interest in a TID U.S. business if a foreign government holds a 49% or greater direct or indirect 
interest in the foreign investor

• Certain exceptions for:

– U.S. software companies the critical technology of which is eligible for export pursuant to License 
Exception ENC

– Certain other investments covered by foreign, ownership, influence or control mitigation agreements

– Certain investments through investment funds

– Covered control transactions involving critical technology TID U.S. businesses by excepted investors

20



Final CFIUS Regulations – Investment Funds

• Exemption from CFIUS’s jurisdiction for certain noncontrolling indirect investments in TID U.S. businesses 
through investment funds even if the foreign person gains membership as a limited partner or equivalent on an 
advisory board or a committee of a qualified fund, if:

– The fund is managed exclusively by a U.S. general partner or equivalent

– The advisory board or committee does not have the ability to control investment decisions of the fund or decisions made 
by the general partner or equivalent related to entities in which the fund is invested

– The foreign person does not otherwise have the ability to control the investment fund and

– The foreign person does not receive any of the triggering rights (discussed on slide 10)

• Exemption from the mandatory filing requirements for qualifying investments by investment funds; but if a 
foreign investor in a fund receives triggering rights, its indirect investment would be subject to a mandatory 
declaration

• CFIUS issued an interim rule defining “principal place of business” that might help certain foreign-organized 
investment funds managed by general partners located in the United States stay outside CFIUS’s jurisdiction

– Uses a “nerve center” test:  in the case of an investment fund, the primary location “where the fund’s activities are 
primarily directed, controlled, or coordinated by or on behalf of the general partner, managing member, or equivalent” 

– Subject to qualifications relating to ensuring consistent treatment of an entity’s principal place of business in accordance 
with its own assertions to government entities, provided the facts have not changed since such assertions
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Investment Funds: Considerations when exploring an 
investment in a U.S. technology company

• An investment fund is not a foreign person even if it is incorporated in a non-U.S. 
country if:

– The funds activities or investments are primarily directed, controlled and coordinated by the 
general partner in the United States or

– A majority of the equity interests in the fund is owned by U.S. nationals.

• CFIUS implications when establishing the rights of Limited Partners (LPs) in any 
funds (particularly if the LPs are Chinese or Russian nationals)

• Whether non-U.S. investors in a fund will cause the fund to be a non-U.S. person 
under the regulations

• Involving outside counsel in the pre-investment process to analyze and mitigate 
CFIUS implications and allot sufficient time for a CFIUS review, whether mandatory or 
voluntary

• Entertaining structures that limit non-U.S. LPs rights and access to portfolio U.S. 
technology companies.
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Investment Funds: Considerations when exploring an 
investment in a U.S. technology company (cont.)

• First, determine whether filing is mandatory.

• If a filing is not mandatory it is still prudent to determine whether CFIUS would 

have jurisdiction.

• If CFIUS would have jurisdiction, it is advisable to determine whether to file 

based on, e.g., sensitivity of the transaction and thus there being a likelihood 

that the transaction would become known to the government.

• If parties decide to file, they need to decide whether to submit a declaration or 

a notice.
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Final CFIUS Regulations – Excepted Investors
• Certain investors from identified countries (initially, Australia, Canada and the UK) are exempt from 

expanded jurisdiction for non-controlling investments involving critical technology, critical infrastructure 

or SPD, and real estate transactions

• Controlling investments by a qualifying investor still within CFIUS's jurisdiction, but as noted, an excepted 

investor not subject to mandatory filing for covered control transactions involving critical technology TID 

U.S. businesses 

• Not all investors from an excepted country qualify.  For example:

– Investor must also meet certain criteria, such as specified limits on percentages or numbers of directors, board 

observers and shareholders (for legal entities) from non-excepted countries

– An investor will not qualify if it has violated certain laws or been notified by CFIUS that it has previously violated a 

mitigation agreement

• If the investor is an individual, he or she must be a national of one or more of Australia, Canada or the 

U.K. but not also a national of any other country

• If the foreign investor is a government, it must be the Australian, Canadian or U.K. government 24



Final CFIUS Regulations – “Light” Filings

• For any covered transaction, parties can opt to submit an abbreviated 

“declaration” (up to 5 pages long) instead of a standard transaction notice to 

CFIUS (much longer)

• May – or may not – accelerate the CFIUS review

25

Declaration (no later than 30 
days before closing)

CFIUS Answer w/n 
30 days:

a) Request formal notice

b) Not clear; but not 
request notice

c) Clear transaction



Final CFIUS Regulations – Filing Fees
• FIRRMA authorizes filing fees of up to the lesser of 1% of the value of the transaction or 

$300,000 

• As of May 1, 2020, filing fees are applicable to notices

– Tiered fee structure for voluntary submission of notices

– No filing fees for short-form “declarations”
26

Transaction Value CFIUS Filing Fee

Less than $500,000 No Fee

Equal to or greater than $500,000 but less than $5,000,000 $750

Equal to or greater than $5,000,000 but less than $50,000,000 $7,500

Equal to or greater than $50,000,000 but less than $250,000,000 $75,000

Equal to or greater than $250,000,000 but less than 

$750,000,000

$150,000

Equal to or greater than $750,000,000 $300,000



KEY CONSIDERATIONS FOR INVESTMENTS 
IN U.S. TECHNOLOGY COMPANIES
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Key Considerations for Japanese Investments Under CFIUS Rules:

28

1. Will parties be required to file with CFIUS?

• For any Japanese investment in the United States, it is crucial to resolve 

whether a filing with CFIUS is legally mandatory

• As discussed,

– Does U.S. investment target have a “critical technology”?

– Is the investor 49% or more government owned?

• If the seller indicates that a CFIUS filing is not required, the investor may 

want to obtain seller contractual representations to this effect.



Key Considerations for Japanese Investments Under CFIUS Rules:

• Assuming a CFIUS filing is not required for a U.S. investment transaction, it is 
important to understand whether CFIUS and the president would have the authority to 
act against it – whether it is a “covered transaction.”

• As discussed, covered transactions include: 

– Transactions that could enable the Japanese investor to gain “control” (essentially, 
influence) over the investment target

– Certain investments in U.S. companies that have “critical technologies” or “critical 
infrastructure” or that collect sensitive personal data 

– Certain U.S. real estate acquisitions or leasing transactions

• If the seller indicates that the transaction is not covered, 
the investor may want to obtain seller contractual 
representations to this effect.

29

2. Will transaction be a “covered transaction”?



• Assuming a CFIUS filing is not required but the transaction is covered, the 

Japanese investor should resolve whether a CFIUS filing is in its interest.

• Are the cost and delay of filing with CFIUS and pursuing clearance justified by 

the need for the certainty provided by a clearance.

– Are there security sensitivities associated with the investment target – critical 

technology?  critical infrastructure?  sensitive personal data? proximity to military 

installation?

– Would the transaction have any Chinese or Russian interests?  Are there 

connections between investors and China or Russia? 

30

Key Considerations for Japanese Investments Under CFIUS Rules:
3. Is a CFIUS filing advisable?



• If the parties will file with CFIUS, they must decide whether to submit a full 

notice or an abbreviated “declaration.”

• Key question – what is the risk that after filing a declaration, CFIUS will instruct 

the parties to start over with a notice?

• Declaration advisable for relatively non-sensitive transactions.

31

Key Considerations for Japanese Investments Under CFIUS Rules:
4. Should the filing be a notice or a declaration?



THE JAPANESE FOREIGN EXCHANGE 
AND FOREIGN TRADE ACT: 
IMPORTANT CONSIDERATIONS FOR INTERNATIONAL INVESTMENTS INTO 
JAPANESE STARTUPS AND OTHER PRIVATE COMPANIES
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Background

• Like U.S. 2018 FIRRMA expanding jurisdiction of CFIUS, and EU’s 2019 Framework 

Regulation for the screening of foreign investments, Japan’s amendment to the Foreign 

Exchange and Foreign Trade Act (FEFTA) responded to national security and tech 

leakage concerns. 

• Very unpopular in the Japan venture communities, with many startups at least partly in 

ICT businesses.

• The two most important changes that relate to investments into unlisted companies: 

(1) expansion of the scope of non-investment actions triggering obligation of prior 

notification and (2) the scope of available exemptions to the requirement to make a prior 

notification.
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Application of FEFTA to Non-Investment Actions

• In addition to foreign direct investments into Japanese companies, any vote by a foreign 

investor holding ≥1/3 of the voting rights of a Japanese company to amend the business 

purpose of such company required a prior notification. Now, under the Amended 

Ordinances, the non-investment actions below (“Restricted Actions”) are also subject 

to prior filing requirements when taken by foreign investors with respect to Japanese 

companies in restricted businesses: 

– Any affirmative vote by the foreign investor with respect to a proposal to elect such foreign 

investor, or a closely related person of such foreign investor, as a director or statutory auditor 

(kansayaku) of the Japanese company (excluding cases where the foreign investor already holds 

50% or more of the voting rights of an investee company and has made a prior notification to the 

authorities to such effect).

[continued on next slide]
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Application of FEFTA to Non-Investment Actions (cont.)

– Any affirmative vote by the foreign investor with respect to a proposal for a business 

transfer (jigyou jouto), merger, company split (kaisha bunkatsu), or similar transaction, 

other than with respect to a proposal submitted to any shareholders’ meeting by a 

third party.

– The foreign investor’s taking on (yuzuriuke) a restricted business of the Japanese 

company by means of business transfer (jigyou jouto), absorption-type company split 

(kyushu bunkatsu), or merger.

[continued on next slide]
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Application of FEFTA to Non-Investment Actions (cont.)

– Grant to a foreign investor of a proxy pertaining to voting rights in an unlisted 

Japanese company, regardless of voting rights percentage, by persons other than 

other foreign investors, if the proxy relates to a vote on certain important matters, 

including the following: 

Appointment, dismissal, or shortening of the term of office of directors; 

Amendment to articles of incorporation to change the company’s purpose or 

issuance of shares with veto rights); 

Business transfer; 

Merger; or 

Company split (kaisha bunkatsu).
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Prior Filing and Exemptions

• In general, under the FEFTA, if a Japanese company into which a foreign 

investor intends to make a foreign direct investment is engaged in a restricted 

business, the foreign investor is required to file a prior notification unless a 

prior filing exemption applies. 

• The prior filing exemptions in general apply only to exempt certain foreign 

direct investments and do not exempt foreign investors from the obligation of 

prior notification with respect to any of the Restricted Actions described above.

• The Amended Ordinances create a set of new exemptions for investments into 

listed Japanese companies, but for unlisted Japanese companies, the only 

potentially applicable prior filing exemption is what is known as the “General 

Exemption”. 
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Prior Filing and Exemptions (cont.)

• Eligibility to rely on the General Exemption requires meeting three major 

criteria:

1) the foreign investor must not have a record of sanction or corrective 

order due to violation of the FEFTA or be a foreign State-Owned 

Enterprise or similar entity (other than Sovereign Wealth Funds and 

public pension funds accredited by the Japanese Minister of Finance); 

2) the unlisted Japanese company must not be engaged in a “core” 

restricted  business; and 

3) certain “non-managerial involvement conditions” must be satisfied.

38



Prior Filing and Exemptions (cont.)

• NB: after a foreign investor buys shares under a prior filing exemption, if, e.g., the 

following changes re: the foreign investor occur, a post-closing report is required:

– there has been a change of 10% or more in the shareholders of the foreign investor; 

– a foreign government or an SOE has become a shareholder with 10% or more of 

such foreign investor’s voting rights; or 

– an officer of the foreign investor becomes an official of a foreign government or is 

appointed by a foreign government.

• Finally, even when investing in a Japanese company that is not engaged in a Restricted 

Business, or when using a prior filing exemption to invest in a company conducting a 

Restricted Business, a foreign investor is still required to file a post-closing report 

following the consummation of the investment. 
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Takeaways for Japan-Based Startups and Non-Japanese 
Investors

• Think Ahead

− Both Japan-based start-ups and non-Japanese investors should address at the very 

beginning of term sheet discussions whether the investment by such investor would be 

subject to the prior filing requirement under the FEFTA and, if so, whether to seek an 

available exemption. In this regard, while the Japanese government publishes the list of all 

listed companies in Japan to categorize whether they are conducting Restricted 

Businesses or core Restricted Businesses, such a database is not available for unlisted 

companies. As such, a careful examination by startups themselves and consultation with 

their counsel, as well as the Bank of Japan, should be conducted. 

− This exercise is critical, because it could potentially materially delay the timing of closing 

due to the 30-day waiting period after the filing (subject to shortening or extension of such 

period) as discussed above.
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Takeaways for Japan-Based Startups and Non-Japanese 
Investors (cont.)

• Drafting of Investment Agreements

− From the foreign investor’s side, not only should the clearance of the prior filing process 

pursuant to the FEFTA be a condition to closing (if it is necessary to make such a prior 

filing), but they should also request that companies provide in a purchase agreement or 

similar document proper representations and warranties as to the categories of business 

that the company is engaged in, in order to enable the foreign investor to analyze and 

decide whether or not to make a prior filing. 

− Further, if an investor is relying on the “General Exemption”, because acquisitions of equity 

interests for the purpose of violating the non-managerial involvement conditions are not 

eligible for prior filing exemptions, caution should be exercised if the right to appoint 

directors or the right to receive certain information is provided for in the investment 

agreements.
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Takeaways for Japan-Based Startups and Non-Japanese 
Investors (cont.)

• Observer vs Director

− Since any affirmative vote by a foreign investor with respect to a proposal to elect such 

foreign investor, or a closely related person of such foreign investor, as a director is one of 

the Restricted Actions, it is likely that exercise by a foreign investor of board nomination 

rights with respect to a Japanese company engaged in a Restricted Business pursuant to 

the articles of incorporation or a shareholders agreement now requires prior filing. 

According to an answer from the Ministry of Finance given through the public comment 

procedure, whether or not such foreign investor in fact has a right to appoint specific 

nominee directors can be broadly interpreted, so startups may prefer giving an observer 

right instead, to avoid such prior filing requirement.
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Takeaways for Japan-Based Startups and Non-Japanese 
Investors (cont.)

• Watch Out for Issues with Exit Path

− Both Japan-based startups and non-Japanese investors should also note that prior filing 

requirements for the Restricted Actions could potentially affect their exit path, because any 

affirmative vote by the foreign investor with respect to a proposal for an M&A exit, including 

business transfer (jigyou jouto), merger, company split (kaisha bunkatsu), or similar 

transaction, could be considered a Restricted Action.

− According to an answer from the Ministry of Finance given through the public comment 

procedure, it is generally understood that any affirmative vote referred to here is limited to 

votes at the shareholders’ meeting in which the proposal was made by the relevant foreign 

investor itself or through other shareholders. As such, generally speaking, the exercise of 

consent rights under protective provisions of the shareholders agreement should not be 

considered a Restricted Action. However, this is more of a facts-and-circumstances test, so 

careful review should be conducted for each transaction.
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Conclusion

• While the prior filing exemptions help ease the regulatory burden on foreign 

investors in listed companies, the environment for PE and VC is less forgiving. 

Foreign investors might find it difficult to lead VC financings without triggering 

prior filing obligations unless they are willing to forego the customary board 

seat and certain information rights. The added requirement of prior filing before 

taking the Restricted Actions described above further restricts the involvement 

of foreign investors in the governance of the Japanese companies they invest 

in.
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Conclusion (cont.)

• Those looking to invest in unlisted Japanese companies should determine 

early whether they are engaged in a Restricted Business. If so, budget 

additional time and money for the filing itself and for how it can complicate the 

transaction, e.g., deals that would normally be signed and consummated 

simultaneously may have to change to include an interim period to allow for 

the waiting period after prior filing.  
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