FEATURES

HUMAN RIGHTS AND
RENEWABLE ENERGY
MUCH LIKE THEIR TRADITIONAL FOSSIL-FUELLED COUNTERPARTS, RENEWABLE ENERGY PROJECTS
CAN NEGATIVELY IMPACT HUMAN RIGHTS IF NOT MANAGED PROPERLY. BY GIJI JOHN, PARTNER,
ENERGY AND INFRASTRUCTURE GROUP, AND BETSY POPKEN, CO-LEAD GLOBAL BUSINESS & HUMAN
RIGHTS PRACTICE, ORRICK.
Renewable energy, in the form of wind, solar,
bioenergy, geothermal, and hydropower, has
risen from being purely alternative in nature
to become a mainstay of electricity generation
across the world.
Renewable energy projects serve as the front
line of mitigation against climate change, and
increasingly are becoming the most cost-effective
option compared with traditionally fossil-fuelled
power plant electricity generation.
By (1) enabling continued electrification across
the developing world while (2) also helping
to slow the effects of climate change – which
negatively impacts rights such as health and
access to clean water, food, and sanitation,
particularly in more vulnerable communities –
renewable energy projects contribute to human
rights protection globally.
And yet, much like their traditional fossilfuelled counterparts, renewable energy projects
can negatively impact human rights if not
managed properly.
Much of this risk centres on the impact of
renewable energy projects on local indigenous
communities, labour and health rights issues in
the supply chain, and physical risk to human
rights defenders. And such risks are no longer
limited to renewable energy developers.
The increasing proliferation of corporate
renewable energy projects, in which large corporate
and industrial customers are becoming more
involved in the direct procurement of renewable
energy projects, means that these companies may
now be held liable and suffer reputational harm for
human rights risks in their supply chain.
But such risk can be mitigated and often
overcome if companies involved in renewable
energy projects implement human rights
policies, due diligence and auditing processes,
and grievance mechanisms that incorporate the
outcomes of consultations with the communities
that may be impacted by the renewable energy
project.
This article discusses (1) the international legal
framework and commonly accepted international
norms within which human rights risks should
be addressed and evaluated, (2) identifies some
of the most common human rights risks in the
renewable energy sector and provides examples
of where such risks have led to unanticipated
costs, project delays, and litigation, and (3)

discusses steps that international renewable
energy developers can take to mitigate risks both
to human rights and to their projects.

International norms
• UN Guiding Principles – While the responsibility to
protect human rights ultimately lies with states,
the United Nations Guiding Principles on Business
and Human Rights (UN Guiding Principles) instruct
companies to respect human rights by “avoid[ing]
infringing on the human rights of others and ...
address[ing] adverse human rights impacts with
which they are involved”.
Therefore, regardless of what decisions states
make, international renewable energy developers
face their own decisions about how to respect
human rights in the financing, purchase, and
development of renewable energy projects.
Human rights refer to the rights articulated in
the Universal Declaration of Human Rights, the
International Labour Organization’s (ILO’s) Core
Conventions, as well as implementing treaties such
as the International Covenant on Civil and Political
Rights (ICCPR), and the International Covenant on
Economic, Social, and Cultural Rights (ICESCR).
In a recent benchmarking report by the
Business & Human Rights Resource Centre
on human rights in the renewable energy
sector, only four of the 16 companies assessed
specifically committed to implementing the
UN Guiding Principles or the OECD Guidelines
for Multinational Enterprises, and according to
the Centre, none of the companies were fully
meeting their responsibility to respect human
rights under the UN Guiding Principles.
Particularly relevant to renewable energy
developers is the UN Declaration on the Rights
of Indigenous Peoples, which requires that the
free, prior, and informed consent of indigenous
peoples be obtained in matters of fundamental
importance for their rights, survival, dignity, and
well-being. None of the 16 companies assessed by
the Business & Human Rights Resource Centre
demonstrated to the satisfaction of the Centre
that they met this standard.
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• Equator Principle – Exercising the power to pick and
choose projects that receive large commitments of
project development capital, international financial
institutions have further advanced the consideration
of human rights in international project
development by adopting Version 4 of the Equator
Principles, effective as of July 1 2020.
In addition to climate change, environmental,
and other social considerations that have been
enshrined in the Equator Principles since the
early 2000s, Version 4 includes in Equator
Principle 2 the requirement that developers
undertake a human rights impact assessment to
identify potential adverse human rights impacts
by reference to the UN Guiding Principles.
• Supply chain management – While a relative
newcomer to the norms applicable to
international renewable energy development,
we note the growing influence of supply chain
management principles regarding human rights
generally. The UN Guiding Principles state that
companies should “seek to prevent or mitigate
adverse human rights impacts that are directly
linked to their operations, products or services by
their business relationships, even if they have not
contributed to those impacts”.
The OECD Guidelines for Multinational
Enterprises, which incorporate the UN Guiding
Principles, make clear that this includes adverse
impacts in a company’s supply chain. In addition
to the Guidelines, the OECD also provides
specific, five-step minerals supply chain due
diligence guidance for businesses that may be
applicable to renewable energy projects.
Corporate and industrial customers are
increasingly procuring renewable energy directly
from developers, and without the intermediary
of a local utility. These deals move renewable
energy outside of the usual anonymity afforded
to most other commodities. Instead, corporate
and industrial customers actively promote
their agreements with particular projects, and
regularly identify the source of the renewable
energy actually purchased annually.
Large corporate and industrials, such as
Amazon, have even elected to acquire and use
naming rights for the projects from which they
purchase renewable energy. In the context of
such active attribution to a project, (1) those
same customers are increasingly exposed to the
legal and reputational risks that result from bad
actors and (2) are actively developing reporting
and mitigation requirements that apply to those
projects.

Key human rights risk
According to the Centre’s report, human rights
allegations in the renewable energy sector
have sky-rocketed in recent years to include
197 allegations related to renewable energy
projects since 2010. Latin America has the
highest concentration of such allegations, which
constitutes 61% of the allegations globally.
One of the biggest categories of human rights
risks for renewable energy projects centres on
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land rights and the rights of indigenous and other
affected communities, including the right to free,
prior, and informed consent and other rights
outlined in ILO Convention 169 on Indigenous
and Tribal Peoples.
Such risks can damage the reputation of the
project and the developers involved and can
also lead to higher costs, project delays, and
legal risks. For example, one energy company
realised after its hydro-electric dam project was
already under way in Guatemala that the project
was being built on the ancestral lands of an
indigenous community. This eventually led to a
profit-sharing agreement with that indigenous
community, which could have been factored
into the project cost at the outset had it been
identified as an issue.
Another energy company’s wind farm project
in Mexico was judicially suspended pursuant to
allegations by the local indigenous community
that the project violated international human
rights standards with regards to the indigenous
right to free, prior, informed, and culturally
appropriate consent, leading to unanticipated
litigation and project delays.
While renewable energy projects in Kenya,
Taiwan, and Morocco have all been scrutinised
for human rights risks, Mexico has perhaps
received the most scrutiny. At least 28 wind farm
projects are under way in Oaxaca, many of which
have been contentious due to allegations of
inadequate measures taken to protect the rights
of indigenous communities.
International renewable energy developers
should also be aware of labour, health, and
safety risks within the project’s supply chain. For
example, occupational health and safety issues
are common in China, the world’s top producer
of solar panels. And workers manufacturing PV
panels can be exposed to hazardous chemicals
such as cadmium.
The palm oil industry, used for the production
of biofuels, has low labour rights scores in
Malaysia and Indonesia, as does the sugar-cane
industry in India and the soy industry in Brazil,
where the risk of modern slavery and child
labour also run high.
The targeting of human rights and
environmental defenders who may oppose the
project is another risk for renewable energy
developers. While developers are unlikely to
condone such behaviour undertaken by security,
government, or other forces, they should be
aware that the contentiousness of renewable
energy projects can run high because of the
impact that such projects have on the livelihood
of local actors and take steps to prevent the
targeting of their opponents.
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In one example, an indigenous community
leader and human rights defender in Honduras
was killed, purportedly for protesting a hydroelectric project, and two of her colleagues
narrowly escaped another assassination attempt.

Mitigating risk
The good news is that renewable energy
developers can easily take actions to prevent,
mitigate and remediate human rights risks. These
actions should be taken at both the enterprise
level and at a project level.
• Enterprise level – At the enterprise level,
renewable energy developers can take at least
three steps to prevent, mitigate, and remediate
human rights risks in line with the UN Guiding
Principles. First, developers can draft and
implement company-wide human rights policies
that reference the international standards
discussed above and commit to ensuring the
business’s respect for human rights in its
operations and supply chain.
Second, developers can create and implement
human rights due diligence and auditing
processes designed to identify the salient human
rights risks for the company generally and for
each renewable energy project specifically, and
model the company and design projects in a
way that seeks to prevent and mitigate abuses to
human rights.
And third, developers can create grievance
mechanisms, designed to allow stakeholders to
identify alleged harms and to enable the business
to address said harms.
• Project level – Many of the enterprise levelactions also apply at the project level. Each
of these three steps should ensure robust
consultation with the local community and

other stakeholders that may be impacted by the
renewable energy project.
And in the particular context of local project
development, using the Equator Principles
as a baseline, especially in the international
development context, represents a well-defined
path to prevent, mitigate, and remediate human
rights risks.
In particular, Equator Principle 2 recommends
that “[t]he client should refer to the [UN Guiding
Principles] when assessing Human Rights risks
and impacts...”.
Equator Principle 3 imports compliance
with both the IFC Performance Standards on
Environmental and Social Sustainability and the
World Bank Group Environmental, Health and
Safety Guidelines, which projects are required
to meet during the lifetime of the applicable
investment. And as indicated above, in order to
obtain project development financing, compliance
with the Equator Principles is a requirement.

Conclusion
There is no question that renewable energy
developers want to be on the right side of history
by helping to mitigate climate change and its
impact on humanity. However, the mere halo
effect of these positive benefits should not cloud
developers’ perspective with respect to the very
real human rights risks that can be presented by
their development or in their upstream supply
chain.
These risks of increased costs, project delays
or even failure, and litigation risk can, and must,
be mitigated through the use of well-conceived
procedures at both the enterprise and project
level in connection with robust stakeholder
engagement. n
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