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Covid-19: Latest Impact, Trends

• 4.3+ million cases globally, 1.38+ million in the U.S.

• China, South Korea report renewed outbreaks after reopening

• U.S. deaths surpass 80,000 as most states move to reopen
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Global Government Response

• U.S. House proposes additional $3 trillion stimulus package

• California enters Stage 2 of reopening, but Bay Area, Los Angeles extend 

lockdowns

• Washington, DC extends stay-at-home orders until early June

• California public universities move to virtual classes for fall semester

• New York, California and other states project massive budget deficits

• Germany, Denmark, Austria, France and Switzerland plan to ease border 

restrictions by June

• UK government to pay furloughed workers until end of October, takes first 

steps to ease lockdown
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Market Response

• Federal Reserve chairman warns of prolonged recession, stock market drops

• U.S. budget deficit hits record $1.95 trillion

• U.S. unemployment rate close to 15%

• Tesla defies local lockdown order, reopens Bay Area factory

• Investment banks cut jobs at fastest pace in six years

• Facebook, Google, Twitter and other large companies project long WFH 

timelines

• France economy contracts 21% in first quarter, Spain 19%, Italy 17%

• China direct investment in U.S. at lowest level since 2009 recession
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Zoom and Its Equivalent Replaces In-Person Litigation 
Functions Overnight
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• Hearings regarding procedural and substantive issues, including appellate oral 

argument now routinely occur via Zoom.

– Technical issues persist but parties are largely deferring to the Courts and their 

inherent power to control their dockets.

• Courts are increasingly ordering parties who want to move their cases forward 

to conduct depositions by Zoom.

– Courts have the power to order depositions to be conducted remotely.  See e.g., 

FRCP 30(b)(4).

– Technical issues persist here, too, but this also raises a host of strategic 

considerations.



On Depositions: We’re Not In Kansas Anymore
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• Preparation takes longer in this environment.

• No longer can deposing counsel perceive the witness up close and personal.

• Technological glitches form a barrier between attorney and witness.

• Gamesmanship abounds.



Planning Is At A Premium
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• Presence – Where are you, opposing counsel, and the witness?

• Exhibits – What is revealed, to whom, and when?

• Security – Have you scoped the risk of disclosure of your client’s confidential 

information?

• Stipulations – What are the downsides and how have they been mitigated in 

advance?



Bench Trials By Zoom – The Dam Breaks
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• ED VA orders bench trial in high profile patent litigation over defendant’s 

objection. Centripetal Networks, Inc. v. Cisco Systems, Inc. – Case No. 2:18-

cv-0094 (E.D. Va.).

• Case involves two dozen witnesses, in 10+ US states, India, and Czech 

Republic.  Damages claimed to be ~$500mm.

• This is likely the start of a trend.



Jury Trials By Zoom – Is This Real Life?
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• Too early to tell whether Zoom will overtake the venerable trial by jury.

• In state and federal courts, jury trials have been suspended with resumption 

dates uncertain.

• This three-month (minimum) backlog will push 2H 2020 trial settings into 2021.



Are You At The Right Place, At The Right Time?
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• Is delay your friend?

• Has settlement become more achievable?

• If the time is now, will a bench trial, arbitration, or ADR suffice?

• If you plan to proceed with a jury trial what are the practical considerations?

• How will jurors respond to your commercial case amidst a pandemic?
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Uptick in COVID-19 Related Complaint Filings

• Increasing number of complaint filings citing COVID-19

• Lex Machina Statistics:

– 13 new cases – March 15-21

– 20 new cases – March 22-28

– 29 new cases – March 29 – April 4

– 46 new cases – April 5-11

– 50 new cases – April 12-18

– 105 new cases – April 19-25

– 123 new cases – April 26 – May 2 
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Primary Case Categories

ECONOMIC HARM PHYSICAL HARM INSURANCE
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Economic Harm Class Action Filings:

CONSUMER GOODS & 
SERVICES

STIMULUS-PACKAGE-
RELATED ISSUES

17



NON-
DELIVERABLES
CONSUMER GOODS & 

SERVICES
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General Categories of Defendants

Airlines that delayed or 
canceled flights

Event producers and 
third-party event ticket 
resale platforms that sold 
tickets to events that were 
rescheduled or cancelled

Gyms and other providers
that operate on pre-pay or 
subscription payment 
models

Universities that closed 
campuses and moved to 
online-only learning 
platforms
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Common Claims

Common Law Claims

• Breach of contract

• Breach of warranty

• Unjust enrichment

• Unfair trade practices

• Conversion

• Fraud

Statutory Claims

• Claims under various state statutes:

– Consumer protection

– False advertising

– Unfair competition



Prophylactic Measures

• Terms of service – review existing terms of service and update where 

warranted 

• Offer full or partial reimbursement, or other creative alternatives to provide 

value to customers

• Communicate with customers

• Assess relevant federal and state laws that impact consumer-facing options



STIMULUS-
PACKAGE-
RELATED 
ISSUES
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PPP Lawsuits Against Banks

• The Paycheck Protection Program (PPP) under the CARES Act (COVID-19 

federal relief package)

• Small businesses class action lawsuits against banks arguing banks:

– Failed to process PPP loans on a first-come, first-served basis as required (and 

instead prioritized larger loans and bigger companies in order to reap bigger fees);

– Failed to make required loan payments to approved applicants

• Small business “agents” are filing suit claiming banks failed to pay for services 

rendered as agents for businesses who obtained PPP loans



Physical Harm Defendants

Cruise ships that 
experienced coronavirus 
outbreaks

Nursing homes that 
experienced coronavirus 
outbreaks

Hospitals that allegedly 
failed to provide 
adequate PPE for 
essential staff

Claims against China for 
failure to prevent spread 
or provide adequate 
warning and information
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Insurance Coverage Litigation

• Most individual and class action lawsuits allege breach of contract

– Failure to cover income losses, employee wages, and other covered expenses 

incurred during government-imposed shutdowns

– Failure to cover “business interruption” losses
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Takeaways 

• Courts will continue to leverage technology to push hearings, depositions, and 

bench trials to a conclusion while shelter-in-place orders persist (and perhaps 

even after they are lifted).

• Counselor and client should be wary of traps along the way and work together 

to avoid them. In most cases, this will require early strategy decisions.

• Jury trials will not resume in the immediate future. Even when they do, they 

will look different. That may create opportunities and incentives to resolve 

cases through bench trials, arbitration, or other forms of ADR.

• We’re seeing a big uptick in COVID related filings - that companies should 

anticipate these claims and think proactively about how to avoid them.
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Resilience Roadmap
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Steps to Qualify for Phase 2 Reopening

• Before reopening, all facilities must:

• Perform a detailed risk assessment and implement a site-specific protection 

plan

• Train employees on how to limit the spread of COVID-19, including how 

to screen themselves for symptoms and stay home if they have them

• Implement individual control measures and screenings

• Implement disinfecting protocols

• Implement physical distancing guidelines
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Early Stage 2 (if permitted by your county & subject to 
modifications)

• Curb-side Retail

• Manufacturers

• Logistics

• Childcare for those outside of the essential workforce

• Office-based businesses (telework remains strongly encouraged)

• Select services: car washes, pet grooming, and landscape gardening

• Outdoor museums, and open gallery spaces and other public spaces with 

modifications
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Expanded Phase 2 (if county files attestation)

• Counties file attestations that they are ready to move more quickly through 

Phase 2

• State publishes list of qualified counties 

(https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Local-

Variance-Attestations.aspx)

• Destination retail (including shopping malls and swap meets)

• Dine-in restaurants (but not bars or gaming)

• Schools with modification

• Current list of attested counties are all rural counties with few or no cases
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Still Prohibited Everywhere during Phase 2

• Entertainment venues with limited capacities, 

such as movie theaters, gaming, gambling, and 

arcade venues, and pro sports

• Indoor museums, kids museums and gallery 

spaces, zoos and libraries

• Community centers, including public pools, 

playgrounds, and picnic areas

• Limited-capacity religious services and cultural 

ceremonies

• Nightclubs

• Concert venues

• Live audience sports

• Festivals

• Theme parks

• Hotels/lodging for leisure and tourism – non-

essential travel

• Higher Education

• Personal services such as hair and nail salons, 

tattoo parlors, gyms and fitness studios
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Guidance for Office Workspaces

• Worksite Plan

• Training for Employees

• Individual Control Measures/Screening

• Cleaning and Disinfecting Protocols

• Physical Distancing Guidelines

• Site Compliance Manager
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Choosing the site compliance manager

• Ability to retain information about complex set of rules

• Good project manager

• Compliance mindset

• Ability to communicate effectively with others from numerous disciplines

• Probably should not be a lawyer, but a lawyer must work closely with the site 

compliance manager
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Coming soon to Orrick’s Covid19 website

• Return to Workplace Tool

• 50 State Map
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