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Covid-19: Latest Impact, Trends

• 3.7 million cases globally, 1.2 million in the U.S.

• Cases declining in much of Western Europe, rising in Russia, Eastern Europe, 

Africa, Southeast Asia

• WHO warns risk of needing to restore lockdowns “remains very real”
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Global Government Response

• Trump Administration extends deadline to return PPP loans to May 14

• Treasury Department plans to ramp up auction sizes of longer-dated securities

• Florida reopens, California moves into Phase 2 of reopening, first state to 

borrow from U.S. to pay unemployment claims

• New Jersey extends public health emergency order for 30 days

• Hong Kong reopens many businesses, Italy eases lockdown and opens 

businesses

• Germany expands reopening as cases decline
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Market Response

• Private payrolls drop by 20 million in April, most in ADP survey history

• U.S. Treasury expects to borrow $4.5 trillion in fiscal year

• Uber lays off 3,700 employees, largest by SF tech employer during crisis

• EU projects economy will contract 7.4 percent this year, worst since 1930s
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Axes of Federalism
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Vertical Federalism: Limits on Federal Power
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No 
Commandeering

Can’t order states 
to pass or repeal 

laws

Can’t order states 
not to repeal laws

Can’t order states 
to enforce federal 

law

No Compulsion

Can’t put a “gun to 
the head” 

Discretionary 
Executive Branch 

Aid?

Coercion OK

Can offer “mild 
encouragement”

Discretionary 
Executive Branch 

Aid?



Vertical Federalism: Power and Preemption
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Commerce 
Clause

Supremacy 
Clause

Preemption 
of 

conflicting 
state law

Executive Powers?
 Defense Production Act
 Stafford Act
 CARES Act

Congress?



Vertical Federalism Case Study: OSHA Preemption
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• Industry associations sued for declaratory and 
injunctive relief against crane regulations

• Eleventh Circuit: Miami crane regulations cover 
workplace only and are preempted. Associated 
Builders v. Miami-Dade.

• Second Circuit: New York crane regulations are 
generally applicable and therefore not 
preempted. Steel Institute v. City of N.Y.

Could OSHA preemption 
override conflicting state 
reopening laws?



State of the Governors
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State of the Legislatures 
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Red and Blue Divide

• Trifecta control of state government (Governor and both chambers) in 36 

states.

– 21 Republican Controlled.

– 15 Democratic Controlled.

• Only one State Legislature is split control – Minnesota

– 59 Chambers Republican Controlled.

– 39 Chambers Democratic Controlled.

– Nebraska is unicameral and technically non-partisan. 
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Key Differences Between Federal and State 
Governments

• Most states legislatures are part-time. This means state legislators, for the 

most part, have real jobs when they aren't at the Capitol.

– California and New York are key exceptions.

• Most states limit the amount of time their legislatures can meet.

– Generally convene in January and adjourn anywhere from March to June.

– California, New York, Illinois, Michigan, Ohio meet year-round.

– Texas, Nevada, Montana, North Dakota only meet every two years.

• Legislative staffing varies widely from state to state.

• State constitutions require passage of a balanced budget.

– Either annually or biannually.
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COVID-19 has completely upended the State 
Legislatures

• As of this week 24 states have suspended or experienced a disruption in their 

session.

– Eight states had already adjourned before the crisis or finished in the early weeks 

of the crisis.

– Four states were not scheduled to meet this year.

• State Capitol buildings across the country are closed to the public.

• 24 states have adopted rules for remote voting and/or virtual meetings.

• Economic shut-down will require many states to hold special sessions to 

address significant budget shortfalls.
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COVID-19 has completely upended the State 
Legislatures

• Suspended legislatures have started up this week and more will come back 

throughout the month and into June.

• Social distancing requirements and remote voting makes it difficult to efficiently 

debate and vote on bills.

• State legislative demographics skew older. The Covid-19 at-risk population is 

over-represented.

• In election years, state legislatures normally try to adjourn early or take long 

breaks in the summer and fall for campaigning.

• Not clear how in person campaigning will work as stay-at-home restrictions are 

lifted.
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COVID-19 has completely upended the State 
Legislatures

• Legislative agendas and activity are normally driven by leadership. This is 

even more true when there are no meetings and agendas have to be reduced.

• Many states passed pared down budgets before they suspended their session 

or only did what they absolutely had to do to keep government running. For 

many, this meant giving the Governor significant control over spending.

• As they come back and finish sessions it is unclear if they will take up non-

crisis related legislation. Worry that spending time on issues not related to 

kitchen table issues may seem tone deaf in an election year. 
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Policy responses to COVID-19

• Kitchen table issues (jobs, taxes, health care, economy) are front and center.

• Reduced schedules and an election will greatly effect the agenda.

• Blue and Red state divide.

– We saw this distinction in differences in stay-at-home orders and it is happening 

again with recovering plans and reopening.

– It will be a major factor in the policy response from legislatures.
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Policy responses to COVID-19

• Revenue / Taxes

• Worker Protection / Unemployment / Gig Economy 

Workers

• Privacy

• Broadband / Online Learning
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Revenue and Taxes

• Sin taxes are a perennial favorite.

• Corporate tax increases.

• Mezzanine and Carried Interest Taxes.

• Income tax increases are tough in an election year.

• Will attempt to find new revenue that isn't a tax increase.

– Gaming in states that haven't passed sports betting or igaming.

• Budget cuts are inevitable but on average red states will cut deeper than blue 

states who are more likely to use tax increases.

– Ohio announced 775 million in cuts to education and Medicare on May 6th.
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Worker Protection / Unemployment

• New wrinkle to the worker classification 

debates following California's passage 

of AB5. 

– Decades old unemployment systems 

weren't designed to process 1099 

workers.

• New York proposal to create a 

presumption of workplace exposure for 

any worker that contracts Covid-19
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Privacy

• Data privacy laws are being debated in numerous states going back several 

years.

• Contact-tracing proposals creates a new tension in the debate. 

• Proposals to exempt liability under privacy laws for contact-tracing will exist 

alongside competing proposals to restrict or limit contact-tracing as an 

infringement of civil liberties.
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Broadband & Online Learning

• Expansion of broadband to rural areas has been a hot topic in state 

legislatures for several years but stay-at-home orders have refocused attention 

on the issue. 

• Along the same lines, legislators are worried about further loss of educational 

opportunities due to future closures. 

– If kids aren't back in school in November will voters take out their anger on the 

incumbents?

• Broadband expansion and online learning technology cost money at a time 

when every state is facing unprecedented budget shortfalls.
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COVID-19 Legislative Decision Making
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Who are the 
decision makers?

Election in 
November (or 

earlier primary).

Desire to be seen to 
be providing 

leadership in crisis. 
Be responsive.

Limited ability to 
conduct meetings or 

engage in robust 
legislative process.

How bad is the 
budget.



COVID-19 Legislative Decision Making

• Balanced budget requirements drive the day.

– We don't know how bad it will be state-by-state.

– Already seen calls for bail-outs by the federal government.

– States with robust rainy-day funds think they can ride it out this year but will 

require revenue raising in subsequent years.

– Other states will require special sessions this year to address budget 

shortfalls.
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COVID-19 Legislative Decision Making

• Who is making the decisions?

– Leadership / committee chairs drive decisions in most states.

– Leadership not only has to win their election but also has to keep their majority –

or lead their caucus into the majority. Will need to show differences. Create 

division for purposes of political effect. This is more acute in divided control states.

– Democrats in red states and Republicans in blue states may seek to distance 

themselves from the national ticket.
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In the Room Where It Happens
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"No one really knows how the 
game is played
The art of the trade
How the sausage gets made
We just assume that it 
happens
But no one else is in
The room where it happens."



Horizontal Federalism: State Conflict

Scenarios

• Bordering states with divergent conditions on business reopening

• State travel restrictions or admittance requirements

• State restrictions on trade with other states

• State restrictions on in-state manufacturers
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Horizontal Federalism: How To Sue A State
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Option 1: Invoke the Supreme Court’s Original Jurisdiction

“In all cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
jurisdiction.” U.S. Const., art. III, § 2

“The Supreme Court shall have original and exclusive jurisdiction of all 
controversies between two or more States.” 28 U.S.C. § 1251

But: Exercising jurisdiction is rare and discretionary.  “The model case for invocation of this 
Court’s original jurisdiction is a dispute between States of such seriousness that it would amount 
to a casus belli if the States were fully sovereign,” Mississippi v. Louisiana (1992) – that is, a case 
of war.

Option 2: Find a private party to bring suit in federal court.



Nebraska v. Colorado
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Individual Rights and Border Restrictions

• Restrictions on the right to travel must be “necessary to promote a compelling 

governmental interest” Memorial Hospital v. Maricopa County (1974)

Hypotheticals

• Can a state close its borders to a class of non-residents? Probably not.

• Can a state mandate screening for entry? Possibly—but other concerns (e.g. 

4th Amendment)

• Touchstone: Discrimination against out-of-state individuals or economic 

interests.
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Takeaways

• Federal power is limited and the federal government has been reluctant to use it.

• More power and decision-making is being pushed to the states and this is more 

pronounced in a Covid-19 recovery posture.

• The red vs blue state divide is real and informs policy outcomes.

• State legislatures have limited resources resulting in quicker decision-making.

• State balanced budget requirements overshadows policy decisions.

• State regulation could result in state versus state conflict and potentially 

litigation.

• Private parties may use lawsuits to vindicate individual rights.
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