
RETURNING TO WORK IN THE WAKE OF COVID-19

04-23-20



WELCOME
MATTHEW GEMELLO

2



Covid-19: Latest Impact, Trends

• 2.6 million cases globally, 842K cases in United States

• United Nations warns of famines of “biblical proportions” globally

• Italy records first decline in cases

• Japan extends state of emergency

• Germany begins clinical testing of vaccine
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Global Government Response

• Senate approves $484 billion in new loans to small businesses

• President Trump announces 60-day ban on issuing green cards to immigrants

• Trump administration to delay import tariffs for 90 days for some companies

• White House announces plan for regional rollout of states ending lockdowns

• Georgia, Tennessee, South Carolina unveil plans to reopen states

• Missouri sues China over handling of pandemic

• EU leaders draft economic recovery plan

• Germany conducts nationwide anti-body testing as it begins to reopen 

businesses
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Market Response

• Oil production plunges as oil prices temporarily sink into negative territory

• Stock market spikes up last week, loses ground this week

• Additional 4.5 million unemployment claims expected in U.S. this week –

26.5 million total

• At least 18 million jobless in Europe, widespread furloughs and layoffs

• Refinitiv reports no M&A deal more than $1 billion for the first time since 2004
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Agenda

• Practical Considerations for Formulating a Back-To-Work Plan

• Ensuring a Safe & Hygienic Workplace (CDC, OSHA, Local Guidance)

• Protocols for Identifying and Responding to Symptomatic or Sick Employees

• Temperature Check Protocols

• Other Workplace COVID-19 Testing Issues 

• Refusals to Return to Work

• OSHA Recordkeeping and Reporting Obligations

• Employee & Manager Trainings & Related Policy & Practice Changes

• Key COVID-19 Privacy Concerns and How to Address Them
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Practical Considerations

• Form a team now comprised of broad range of individuals (HR, Operations, IT,  

Legal, etc.)

• Form a plan now identifying practical, legal and safety issues to address 

(including by location), and how to execute them

• Determine what you have, what you’ll need, and how you will continue to 

restock needed supplies and equipment

• Consider staggered return-to-work plans and schedule adjustments, and 

develop social distancing protocols

• Develop a communications plan for informing employees

8



Ensuring a Safe & Hygienic Workplace 

• Key sources of authority: OSHA, CDC and state and local guidance

• OSHA's general duty clause: employers must provide "employment and a 

place of employment which are free from recognized hazards that are causing 

or are likely to cause death or serious physical harm."

• OSHA: "Guidance on Preparing Workplaces for COVID-19"

• CDC: "Interim Guidance for Businesses," "Guidance for Essential Workers" & 

Recommendation Re Use of Cloth Face Coverings

• State and local guidance, orders and ordinances.
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Recommendations from OSHA's COVID-19 Guidance 

• Develop (or Update) an Infectious Disease Preparedness and Response Plan

• Implement Basic Infection Prevention Measures 

• Develop Policies & Procedures for Prompt Identification & Isolation of Sick 

Employees

• Develop, Implement & Communicate Workplace Flexibilities & Protections

• Implement Workplace Controls (Engineering, Administrative, Safe Work 

Practices, PPE)

• Follow Existing OSHA Standards

• Also provides guidance for classifying risk exposure by type of work/industry to 

help determine appropriate precautions

10



Recommendations from the CDC

• Encourage respiratory etiquette and hand hygiene. 

– Provide facial tissue and no-touch disposal receptacles. 

– Provide handwashing stations, hand sanitizer that is at least 

60% alcohol. 

– Post posters encouraging hand hygiene.

• Routinely clean and disinfect all frequently touched surfaces in the workplace.

– (e.g., workstations, keyboards, telephones, handrails, and doorknobs).

• Discourage workers from sharing phones, desks, offices, or other work tools and 

equipment, when possible. Provide disposable wipes so employees can disinfect 

shared tools.

• Consider increasing ventilation rates and the percentage of outdoor air that circulates 

into the system. 11



Personal Protective Equipment (PPE)

• PPE is defined by OSHA as protective equipment that shall be provided, used, 

and maintained when necessary by reason of hazards in the environment 

capable of causing injury.

• Employers must provide properly fitting PPE, or ensure employee-provided 

PPE is adequate and train employees on proper use

• Employers also required to conduct workplace hazard assessment, and certify 

the date of completed assessment and name of person who conducted 

assessment 

• Includes protection for face, hands, respiratory devices, and protective shields 

and barriers
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Masks

CDC's Guidance

• Everyone should wear a face 

covering in public where social 

distancing is difficult to maintain

• NOT respirator or surgical mask 

Jurisdictions Mandating Face 

Coverings 

• New York state

• Riverside, San Bernardino, 

Sonoma, Alameda, San Francisco, 

Contra Costa, Marin and San Mateo 

Counties

• Several southern California cities 

(including Los Angeles)

• Some counties in Texas, Florida, 

and Michigan 
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Protocols for Identifying and Responding to 
Symptomatic or Sick Employees: EEOC Guidance

• Permissible to ask employees about symptoms associated with COVID-19 beyond fever or cough (e.g. 

nausea, diarrhea, vomiting, loss of smell/taste)

– But beware singling out certain employees 

– If particular employee is asked medical questions, ADA requires employer to have a reasonable belief based on 

objective evidence that this person might have the disease

– Any symptoms noticed should be consistent with COVID-19

• May screen job applicants for symptoms of COVID-19 after making a conditional job offer, as long as you 

do so for all entering employees in the same type of job

• Employees may refuse testing/answer questions

– However, EEOC encourages asking the reasons for the employee’s refusal and providing reassurance that 

employers are taking steps to ensure safety of everyone 

• Keep all medical information separate, including any statements that an employee has or suspects 

having the disease and other documentation from questioning an employee about symptoms 

• Consider potential accommodations and encourage self-monitoring 
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Temperature Check Protocols 

• Temperature checks and questions about symptoms permitted under ADA exception 

• Considerations for checks:

– Some states require notice to employees (e.g. California Consumer Privacy Act) 

– Consistent application is key to avoiding potential claims 

– If feasible, perform the temperature scan either remotely by third party/medical personnel or 

in a private setting within your office, and ensure personnel have proper PPE

– Maintain social distancing

– Use non-contact temporal infrared thermometers (or similar non-contact equipment)

– Ensure a threshold for a fever (e.g., 100.4 degrees) 

– Decide how often to test 

– Confidentiality and communication of results (e.g. need to know basis)

– Ensure non-exempt employees are paid for time spent waiting for testing/submitting to testing 15



Other Workplace COVID-19 Testing

• Medical Testing 

– Nasal Swab testing – at work vs. at home 

– ADA and state law compliance issues

– Invasiveness of COVID-19 tests

– Privacy issues

– Safety concerns

• Return to Work Certifications 

– Can require a fitness-for-duty certification to return to work

○ Consider accepting less time-intensive certifications (form, stamp or email certifications sanctioned by EEOC) 

○ State laws may require an employers to pay (e.g. Vermont, 21 V.S.A. § 301)

• Antibody Testing 

– Considerations: differences from a temperature check; reliability issues; potential adverse impact issues; privacy risks 

– EEOC has advised that employers following guidance from the CDC or other public health authorities are “acting 

consistent with the ADA” as long as any screening implemented is consistent for their type of workplace at that time 16



Refusals to Return to Work

• Generally, fear of contracting COVID-19 is not protected; not entitled to FMLA leave or 

accommodation under ADA 

• NLRA considerations

– May have the right to refuse to work in conditions that employees reasonably and in good faith 

believe to be unsafe, even if mistaken.

– May not retaliate against employees who engage in such protected concerted activity. 

• OSHA, right to refuse protected if:

– Where possible, employee has asked the employer to eliminate the danger, and the employer failed 

to do so; and

– Employee refused to work in "good faith” – must genuinely believe an imminent danger exists; and

– A reasonable person would agree that there is a real danger of death or serious injury; and

– There isn't enough time, due to the urgency of the hazard, to get it corrected through regular 

enforcement channels, such as requesting an OSHA inspection.
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OSHA Recordkeeping & Reporting Obligations

• COVID-19 is a recordable illness that requires reporting to OSHA, but only if it 

is work-related, meaning the employee contracted the virus at work.

• April 10, 2020 Guidance: with the exception of healthcare, emergency 

response, and correctional institution employers, employers do not need to 

make work-related determinations except where:

– There is objective evidence that a COVID-19 case may be work-related, and

– The evidence was reasonably available to the employer. 

• All employers must report work-related cases of COVID-19 that result in in-

patient hospitalization (within 24 hours) or death (within eight hours)

• Non-exempt employers also must report annually work-related cases of 

COVID-19 that are less severe
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Appoint Your TP Czar and Try to Keep it Simple

• The TP Czar

• Policies

• Training
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Your TP Czar – The Return-to-Work Program Manager

• Understands the big picture

• Sets strategy and oversees execution

• Responsible for staying on top of ever-evolving guidance and laws

• Oversees the policies & training

• Ensures consistent messaging

• Acts as escalation point

• Collaborates with legal, leadership, operations, facilities, comms team & HR

• Creates good evidence; mitigates against “bad” evidence
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It’s All About The Policies

• Create a one-stop-shop for coronavirus-related policies

• Use posters for emphasis

• Create new policies

– Phased return to work – schedule adjustments 

– Coronavirus safety measures – e.g. social distancing, masks, PPE 

– Reporting complaints and concerns

• Update existing policies

– Leaves

– Remote working

• Emphasize existing policies 

– Anti-discrimination

– Code of Conduct

– Disability
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Now Train On Those Policies - And Keep It Simple!

Employee Training

• Before return to work

• Upon return to work

• Signed acknowledgment

• Simple communications

• Reminders

• Check-ins / all hands

• Health & Wellness Programs

• Specialized training for health 

screeners, disinfection team and HR 

Manager Training

• Expectations of managers

• Knowledgeable & supportive

• Training & FAQs

• Consistent messaging 

• Enforcement of policies

• Employee requests

• Spotting and avoiding legal issues
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Privacy Considerations – US Overview

• Consider treatment of employees versus non-employees

• Employees

– Collection and storage of employee health data

○ No overarching federal law governing treatment of employee health data

• In a typical workplace, HIPAA only applies where collection is pursuant to an employer's 

group health plan that is a “covered entity” under HIPAA

• COVID-19 privacy issues facing employers generally do not involve the claims-related 

health information held by their group health plans

– State health information privacy statutes, while regulating health care providers 

and health insurers, rarely extend to employers

– There is a patchwork of COVID-19 privacy guidance from various agencies
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Privacy Considerations – ADA, CDC and EEOC

• ADA

– Health data gathered from employees, including temperature checks, subject to ADA confidentiality 

requirements

– Information must be maintained in separate medical files and disclosure must be limited

• CDC’s Interim Guidance for Businesses and Employers provides: 

– “If an employee is confirmed to have COVID-19 infection, employers should inform fellow employees of their 

possible exposure to COVID-19 in the workplace but maintain confidentiality as required by the ADA”

• EEOC 

– Refers to ADA requirement that all medical information about an employee must be stored separately from the 

employee's personnel file, and access to this confidential information must be limited

– An employer may store all medical information related to COVID-19 in existing medical files

– FAQs on COVID-19:  If an employer requires all employees to have daily temperature check before entering the 

workplace, employer may maintain a log of results provided it maintains the confidentiality of the information

24



Privacy Considerations – State laws

• California Consumer Privacy Act (“CCPA”)

– California resident employees of a business subject to the CCPA

○ Notice must be provided at or before the collection of personal information (1) the categories of 

personal information collected and (2) the purposes for which the information is used

• Uses of the information must be limited to that which is specified in the notice

• “Personal information” for purposes of this section of the law is very broad

○ Consider updating CA employee privacy notice or provide just-in-time notices on collection of 

health data

○ Consider whether to extend CA rights to all employees 

– California resident non-employee visitors or contractors to a business subject to the CCPA

○ Must provide more robust notice – consider building entrance and at point of collection

○ Must afford consumer rights of knowledge, deletion, and portability 

○ If third parties have access to information consider issues of “sale” of information 25



Privacy Considerations – State Laws

• CCPA Private right of action if “unauthorized access and exfiltration, theft, or disclosure” of 

personal information “as a result of [a] business’s violation of the duty to implement and 

maintain reasonable security procedures and practices appropriate to the nature of the such 

information”

– For this private right of action, “personal information” includes:

○ An individual’s first name or first initial and the individual’s last name in combination with any one or more of 

the following data elements, when either the name or the data elements are not encrypted or redacted:

• Social security number

• Driver’s license number, California identification card number, tax identification number, passport number, military 

identification number, or other unique identification number issued on a government document commonly used to verify the 

identity of a specific individual

• Medical information

• Health insurance information

• Other state data security and breach notification laws

• State consumer protection laws (baby FTC acts) 26



Privacy Considerations – Privacy Principles

• In general, consider Fair Information Practice Principles (FIPPs)

– Transparency

– Data Minimization

– Use Limitation

– Data Security 

– Storage Limitation

– Accountability

• This applies equally to visitors, vendors and contractors 

– Screening for exposure to or symptoms of COVID-19 and exclude from workplace if 

exhibiting symptoms of COVID-19

– Staffing agencies or contractors may notify employer and disclose the name of the 

employee to assess risks of contacts with anyone in the workplace 27



Privacy Considerations – EU

• Health data is governed by the General Data Protection Regulation and 

national laws in each Member State

• There are divergent views on how employers should comply with data 

protection requirements, depending on the jurisdiction

• Andrea Jelinek, Chair of the European Data Protection Board (EDPB), said:

○ “Data protection rules (such as GDPR) do not hinder measures taken in the fight against 

the coronavirus pandemic. However, I would like to underline that, even in these 

exceptional times, the data controller must ensure the protection of the personal data of 

the data subjects. Therefore, a number of considerations should be taken into account to 

guarantee the lawful processing of personal data.”

• Lawful basis of processing – legitimate interest? Consent?
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Takeaways

• Form a plan for ensuring a safe and hygienic workplace consistent with OSHA, CDC and local guidelines

• Determine what you have, what you’ll need, and how you will continue to restock needed supplies and 

equipment

• Consider staggered return-to-work plans, schedule adjustments, and develop social distancing protocols

• Carefully consider both whether to require medical testing on return to work and more importantly how to 

implement the testing and how the results are used.

• Get your house in order – appoint your TP Czar, set your plan, put together your policies and train, train, train.

• Consider treatment of employees versus non-employees

• Provide notice of health data collection practices

• Narrowly tailor information collection

• Ensure health data is kept in a separate file

• Limit sharing of employee health information

• Keep health data secure and delete when it’s no longer needed

• Reach out to local counsel in Europe because of local law differences

• Keep abreast of guidance from regulators and agencies in the US and EU 29
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CLE CREDIT INFORMATION
If you are participating by web conference, or if you are watching a 
recorded version of this program, please enter the following code on 
your attendance sheet or self-study form.
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