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Civil Jury Trials and COVID-19: How Civil Litigants Can
Reach Resolution in the Wake of a Global Pandemic
When the trial courtrooms do re-open, what options will litigants have to see their cases to resolution? And
as important, when jury trials recommence, what will they look like?

Our court system, especially
our trial courts, has been severely
impacted by the COVID-19 crisis,
where jury trials are largely frozen.
In California, for example, jury trials
in state court are suspended until at
least late May 2020. And most federal district courts throughout the
country have suspended trials until
June. Realistically, litigants should
expect that the hold on trials likely
will continue past anticipated dates
in many jurisdictions.
When the trial courtrooms do
re-open, what options will litigants
have to see their cases to resolution? And as important, when jury
trials recommence, what will they
look like?
It is already becoming clear that
once trials do resume, courts will
need to focus on high priority matters first, such as criminal cases,
unlawful detainer suits, and cases
with state statutory deadlines.
Courts then will have to re-set at
least a three-month backlog of civil
cases originally scheduled for trial
during the COVID-19 closures. The
likely result is that cases slotted for
trial in the second half of 2020 are
certain to get pushed further down
in the queue. The overall result?
The majority of civil trial dates that
were on the books for 2020 are
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likely to get re-set for some time in
2021.
Civil litigants now face a decision
about litigation strategy. For some
litigants, particularly defendants,
the delay may be welcome. Slowing down a case can cause a plaintiff to lose momentum and allow
more time to fully develop defenses. A delay also may help pace out
legal spend, a consideration that
may become all the more important
to corporations whose businesses
have been financially impacted by
the COVID-19 shutdowns.
First, for those parties who wish
to maintain their right to a jury trial,
albeit delayed, it begs the question
of not only when but how civil trials can resume. Even in a world

where social distancing measures
still prevail, it is easier to imagine
federal court jury trials resuming
more efficiently. First, under Fed. R.
Civ. Pro. 48, the court may proceed
with six jurors (and can proceed
with less than twelve by stipulation
in a criminal trial). A smaller jury
can keep spacing in the box and
in the deliberation room. Second,
as important, most federal courtrooms have ample space to allow
the attorneys, courtroom personnel and jurors to maintain adequate
spacing. Third, federal courts are
technology-friendly, allowing most
of the evidence to be displayed on
screen for the court and jury.
State courts may have more of
a dilemma. In state courts that
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require 12 jurors (or near that number) to reach a verdict, temporary
modifications to state law may be
needed to allow a smaller number of
jurors to hear a case, so as to respect
the desire for social distancing to
continue. Further, many state courtrooms are far tighter than their federal counterparts (Los Angeles Superior comes to mind). Court administrators may have to consider limiting
the number of people in a particular
courtroom, or even modifying the
seating in courtrooms to allow people to maintain comfortable spacing.
In both federal and state court,
administrators will have to address
logistics of jury selection. Courts will
have to limit the number of jurors
called each day, then bring them
to the courtroom in smaller numbers during jury selection in order
to allow everyone to maintain social
distance. The tradeoff will be in fewer
available jurors for trial and a slower
jury selection process.
This, of course, presumes that our
fellow citizens will be comfortable
appearing for jury duty at all, even
with modifications put in place. Will
the courts require testing before
entering the courthouse? Will court
administrators allow people to avoid
jury service due to concerns about
the virus? Will individuals in high
risk populations be exempt from
service? The venire may well not
be a representative cross section of
the community; at minimum, it will
be a very different venire than the
parties would have seen absent the
pandemic.
It is also conceivable that courts
may begin to rely more on technology in conjunction with jury trials. Certain aspects of proceedings

could be conducted remotely or by
video. Litigants will want to consider
whether any technological modifications reduce any advantages to going
forward with a jury trial or make the
process more frustrating for jurors.
One final consideration for parties
who are inclined to insist on their
jury rights: will jurors be hostile to
being required to serve on a jury
while fears of the COVID-19 virus
loom? If so, is it possible that their
annoyance may come out (subconsciously) in the verdict or any damages award? This is a particularly
valid concern for litigants involved in
a fairly standard commercial dispute
that does not implicate life-or-death
or liberty issues. Business litigants
need to keep in mind that many
people in the U.S. may continue to
feel traumatized by the COVID-19
pandemic and do not see the country being back to business as usual.
“Forcing” jurors to resolve a business
matter under these circumstances
may redound to the detriment of one
or both parties.
The prospective delays in getting to
a jury trial, or the practical and tactical concerns outlined above, may
force litigants to consider alternatives to jury trials. First, parties may
decide to waive their right to a jury
trial and agree instead to a bench
trial (although crowded calendars
may still delay those as well). Second,
arbitration or alternative dispute resolution may be a viable option, again
if both sides agree. To the extent that
social distancing guidelines continue to guide our behavior, both bench
trials and arbitration provide a feasible setting to conduct evidentiary
hearings while maintaining social
distancing measures.

A bench trial or arbitration as an
alternative to a jury trial may have
certain appeal to both sides of a case.
For a defendant, especially in a complex civil case or in a matter where
there is advantage to avoiding emotion in the ruling, removing the jury
from the equation may be smart.
There also may be business reasons
why it is preferable to obtain resolution soon, conclude the litigation,
and move on.
For a plaintiff who under normal
circumstances would be inclined to
have a jury hear its case, pursuing an
alternative would of course require
foregoing the jury element. But the
decision ultimately may come down
to how quickly the plaintiff wishes
to obtain justice—and importantly—damages. If a plaintiff originally
anticipated having its case resolved
within the next year, then a compromise to a jury trial will be necessary
in order to achieve that timing.
The COVID-19 virus has upended most aspects of the world as we
know it. That holds true for our justice system. Civil litigants especially will need to show flexibility and
assess their values and motivating
principles in making litigation strategy determinations with counsel for
the foreseeable future.
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