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Orrick, Herrington & Sutcliffe

 I
t takes a lot of moxie to rest a 
client’s defense on the con-
tention that a state’s supreme 
court is just plain wrong. 

But an Orrick, Herrington & 
Sutcliffe team climbed out on 
that limb last year and persuad-
ed two federal judges to follow. 

The lawyers led by partner Joseph 

Liburt persuaded judges in the 

Northern and Southern districts of 

California to send two sets of Pri-

vate Attorney General Act claims 

into individual arbitration, despite 

the California Supreme Court’s 

2014 ruling in Iskanian v. CLS 

Transportation that explicitly ex-

empts such claims from compelled 

arbitration. 

Those aren’t the only recent 
examples of Orrick taking un-
flinching stands for employers 
in legal jeopardy. Exhibit 2: A 
win at trial last month for ven-
ture capital firm Kleiner Perkins 
Caufield & Byers in a gender-
discrimination suit that had the 
entire country talking about 
sexual politics in the workplace. 
(The Recorder selected Orrick as 

a stand-out firm for labor and 
employment litigation based on 
wins in late 2013 and 2014, but 
the high-profile triumph further 
cements its reputation.)

In 2014, Sears Holdings Corp. 
and its subsidiaries, Kmart 
Corp. and Sears, Roebuck and 
Co., turned to Orrick to fend off 
two wage-and-hour suits. Plain-
tiffs lawyers with Blumenthal 
Nordrehaug & Bhowmik and 
the Setareh Law Group had fol-
lowed the blueprint laid out by 
the California Supreme Court in 
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Iskanian and framed their suits 
as Private Attorney General Act 
claims to circumvent binding 
arbitration agreements. 

“So we had to come up with 
arguments for why the Supreme 
Court was simply wrong,” Liburt 
said. “We argued it from several 
different angles to show exactly 
why the California Supreme 
Court was simply not following 
what it was required to do.”

Liburt cited the U.S. Supreme 
Court’s ruling in AT&T Mobility 
v. Concepcion, which held a 
court cannot find that a partic-
ular type of claim is automati-
cally exempt from arbitration.

The district judges agreed, 
finding the Federal Arbitration 
Act trumps the California Su-
preme Court’s holding. As a re-
sult, the cases that had posed a 
potential liability of eight or nine 
figures became nuisance suits.

While not the first, the Sears 
and Kmart cases were among 
the early decisions in which dis-
trict judges departed from Is-
kanian. “The first handful are 
the hardest,” Liburt said.

Orrick also has continued to 
beat back age discrimination 
claims against Lawrence Liver-
more National Laboratories 
stemming from mass layoffs at 
the lab in 2008. Just before 
Christmas 2013, a jury in Alam-
eda County returned a 12-0 ver-
dict in favor of the nuclear 
weapons lab in a test case in-
volving five plaintiffs. The jury’s 
verdict also quashed the claims 
of 86 other plaintiffs, drastically 
reducing Lawrence Livermore’s 
future liability.

Andrew Livingston, deputy 
leader of Orrick’s employment 
practice, said the trick was to 
counter the plaintiffs’ emotion-
al testimony with facts, while 
also trying not to overwhelm the 
jury with complicated statistics.

Orrick partner Lynne Hermle 
walked an equally delicate line 
in her defense of Kleiner Per-
kins. With Ellen Pao on the 
stand, Hermle launched a 
forceful cross-examination that 
tore into Pao’s credibility, pro-
fessional qualifications and 
motives, but was mindful not to 

take the fireworks too far.
In an interview after the ver-

dict, Hermle said she trusted 
her team to signal her if she was 
too tough. “I don’t believe I’m 
mean spirited and I don’t try to 
trick witnesses I’m cross-exam-
ining. But my client is entitled 
to a strong defense.”

Paul Vronsky, Kleiner’s gen-
eral counsel, said the Orrick 
team showed a mastery of the 
relevant statutes, case law and 
facts in the Pao v. Kleiner case 
that set them apart from others 
in the employment bar. Even 
presiding Judge Harold Kahn 
looked to Hermle for clarifica-
tion on legal questions during 
trial, he said. 

But Hermle is most impres-
sive when she’s in front of an 
audience.

“Her oral advocacy skills are for-
midable to say the least,” Vronsky 
said. “You can see that her audi-
ence, whether it’s the jury, the 
judge or the general public, they 
listen when Lynne speaks.”  

— Marisa Kendall
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