
of merger price as evidence of fair value. In discuss-

ing how courts assess whether the agreed-upon merger

consideration is reliable evidence of fair value, Vice

Chancellor Laster pointed to a perhaps “underappreci-

ated aspect of appraisal jurisprudence.” He observed

that because an appraisal decision results from an

adversarial litigation process, “the issues that the court

considers and the outcome that it reaches depend in

large part on the arguments that the advocates make

and the evidence they present.” An argument may

“carry the day” in one case but not another depending

on whether “counsel advance it skillfully and present

persuasive evidence to support it.”

While not directly tying these observations to this

case, the Court did note in its opinion approaches that

the parties might have but did not undertake. For

instance, the Court found that the post-signing in-

crease in Fidelity’s stock price and deterioration in

LPS’s financial performance was supportive of the

Final Merger Consideration representing evidence of

fair value. The Court observed that Merion “might

have sought to address these issues,” including by

showing “by reference to other companies or indices

that but for the [m]erger, the Company’s stock price

would have risen as well;” or they might have sought

to show that declines in LPS’s performance “resulted

from the [m]erger itself and therefore should be

excluded as a valuation consideration.” Instead,

Merion argued that the Company’s post-signing per-

formance did not require any adjustment to manage-

ment projections, which suggested that the going

concern value “did not change.”

ENDNOTES:

1C.A. No. 9320-VCL (Del. Ch. Dec. 16, 2016).
2The Merger Agreement included a one-way col-

lar that would provide protection against a decline in
Fidelity’s stock price of more than 5%. At the date of
closing, Fidelity’s stock price had increased, resulting
in an increase in the merger consideration. Fidelity
“elected twice to increase the cash component, which

ended up at $28.10 per share. The collar yielded a
stock component valued at $9.04 per share. The ag-
gregate merger consideration received by the Compa-
ny’s stockholders at closing was $37.14 per share.”

3Citing In re Appraisal of Dell Inc.(Dell Fair
Value), No. CV 9322-VCL, 2016 WL 3186538, at *22
(Del. Ch. May 31, 2016), reargument denied, (Del.
Ch. June 16, 2016).

4Citing Highfields Capital, Inc. v. AXA Fin., Inc.,
939 A.2d 34, 42 (Del. Ch. 2007).

5Citing Merlin Partners LP v. AutoInfo, Inc., No.
CV 8509-VCN, 2015 WL 2069417, at *11 (Del. Ch.
Apr. 30, 2015), judgment entered, (Del. Ch. May 8,
2015).

6Citing Dell Fair Value, 2016 WL 3186538, at
*28.

7Citing Matthew D. Cain & Steven M. Davidoff,
Form over Substance? The Value of Corporate Pro-
cess and Management Buy-Outs, 36 Del. J. Corp. L.
849 (2011).

8 http://courts.delaware.gov/Opinions/Download.
aspx?id=241590.

9See, e.g., In re: El Paso Pipeline Partners, L.P.
Derivative Litigation, No. 7141-VCL (Del. Ch. Apr.
20, 2015); In re Rural/Metro Corp. S’holders Litig.,
No. 6350-VCL (Del. Ch. Oct. 10, 2014); Chen v.
Howard-Anderson, No. 5878-VCL (Del Ch. April 8,
2014); In re Orchard Enter., Inc. S’holder Litig., No.
7840-VCL (Del. Ch. Feb. 28, 2014).
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On December 2, 2016, President Obama, acting

under the Exon-Florio law, blocked the planned

acquisition by China’s Fujian Grand Chip Investment
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Fund LP (“Fujian Grand Chip”) of the U.S. operations

of German technology company Aixtron SE (“Aix-

tron”) as part of Fujian Grand Chip’s overall acquisi-

tion of Aixtron due to findings of national security

concerns relating to Aixtron’s U.S. operations.

Crucial Points

1. This is the first time in history that any U.S.

president has officially forbidden parties to

consummate a transaction under the Exon-

Florio law. The Exon-Florio law authorizes the

president to prevent non-U.S. persons from

gaining or keeping control of U.S. businesses as

the president believes is necessary to protect

national security.

2. It appears that President Obama’s action was

driven by the U.S. Aixtron’s overall technical

knowledge and experience regarding a particu-

lar semiconductor production technology that

has military utility—manufacturing integrated

circuits from gallium nitride or perhaps other

compound materials. Parties to planned transac-

tions covered by Exon-Florio should understand

precisely what sensitive technologies acquisi-

tion targets have in the United States and U.S.

defense and security officials’ views on those

technologies.

3. That the planned Aixtron transaction would

have entailed acquisition of a German company

highlights that the authority of the president and

the Committee on Foreign Investment in the

United States (“CFIUS”) under the Exon-Florio

law extends to one non-U.S. group’s acquisition

of another non-U.S. group to the extent that the

target controls U.S. operations.

4. The President’s action shows that, on rare occa-

sions, the U.S. government considers transac-

tions to be irretrievable through mitigation ar-

rangements under the Exon-Florio law. The

parties to the attempted Aixtron acquisition al-

legedly offered to categorically insulate the U.S.

Aixtron operations from Fujian Grand Chip

control through a trust arrangement.

5. At the same time, recent CFIUS clearance of

other Chinese investment transactions shows

that the United States is not, under current

policy, closed to Chinese acquisitions—even by

Chinese government-controlled entities.

6. Statements by persons associated with the

Trump transition and other commentary, such

as that by the U.S.-China Economic and Secu-

rity Review Commission, reinforce the possibil-

ity of important regulatory or policy develop-

ments in 2017 relating to the Exon-Florio law

and CFIUS.

Exon-Florio Law and CFIUS

CFIUS comprises the heads of major U.S. govern-

ment executive departments and agencies and is

chaired by the Secretary of the Treasury. The Exon-

Florio Amendment to the Defense Production Act of

1950 (“Exon-Florio”) generally authorizes the presi-

dent to disrupt or block a transaction if it has resulted

or could result in a foreign person gaining control of a

U.S. business and the president finds that the transac-

tion threatens the national security.

The president’s authority to act under Exon-Florio

applies to any “covered transaction”—an “acquisi-

tion, merger, or takeover” of a U.S. person “by or with

foreign persons.” In assessing whether a transaction is

covered, the key question is whether the transaction

could result in a foreign person having, directly or

indirectly, control in fact over a U.S. business. CFIUS

takes a broad view of what constitutes “control.”

Parties have the option of subjecting covered

transactions to screening by CFIUS by submitting a

notice of the transaction to the committee. Notice of a

transaction to CFIUS is never mandatory. But the

absence of clearance by CFIUS leaves a covered trans-
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action indefinitely susceptible to adverse action under

Exon-Florio. Clearance by CFIUS generally insulates

a transaction from adverse action under the statute.

If CFIUS identifies security concerns, CFIUS and

the transaction parties often negotiate commitments

on the basis of which the transaction is cleared. These

commitments can include, for example, changes to

the transaction structure and safeguards to address

perceived security concerns. The U.S. Defense De-

partment is ordinarily the ultimate arbiter of national

security assessments within CFIUS, and this is par-

ticularly true as regards transactions that involve

microelectronics.

Planned Aixtron Acquisition

Aixtron of Germany is a leading provider of depo-

sition equipment that is used to build advanced com-

ponents for electronic and optoelectronic applications

based on compound, silicon or organic semiconductor

materials. Aixtron has global operations, but is cur-

rently based around three leading technology hubs in

Herzogenrath (Germany), Cambridge (U.K.) and

Sunnyvale, CA (United States). Roughly 20% of

Aixtron’s revenues are derived from its U.S.

operations.

Fujian Grand Chip, which attempted to complete

the transaction through a wholly owned subsidiary, is

51%-owned by Zhendong Liu (a Chinese national)

and 49%-owned by Xiamen Bohao Investment Co.,

Ltd. (“Bohao”)—a company financed by the Xiamen

municipal government. There reportedly is no Chinese

central government ownership of Bohao.

On May 23, 2016, Fujian Grand Chip made a ten-

der offer to acquire Aixtron for €670 million. Fujian

Grand Chip and Aixtron filed a notice of the transac-

tion with CFIUS on July 1, 2016. CFIUS conducted

both a 30-day “review” of the transaction and then a

45-day “investigation” of the transaction. The parties

proposed mitigation options, but CFIUS told the par-

ties that it did not believe that its national security

concerns could be resolved by mitigation proposals.

Following the President’s order blocking acquisi-

tion of the U.S. Aixtron operations, the parties an-

nounced that they were abandoning the transaction as

a whole.

Learning From Attempted Aixtron
Acquisition and Possible Exon-Florio Policy

Developments

First Official Transaction Block Under Exon-

Florio

This is the first time in history that a U.S. president

has, under Exon-Florio, officially forbidden parties to

close a foreign acquisition of U.S. business operations.

In a handful of instances, transaction parties have

terminated transactions based on warnings from

CFIUS that the committee would recommend that the

president block the transaction. And in two instances,

Presidents have ordered divestment to reverse com-

pleted transactions—most recently, in the 2012 case

of Ralls Corporation’s acquisition of a wind energy

project in Oregon. But never before had any president

officially exercised Exon-Florio authority to prohibit

parties to complete a transaction.

Importance of Understanding Target

Company Technology in United States

Aixtron and U.S. government treatment of prior

transactions show that, to engage with CFIUS ef-

fectively, parties to covered transactions need to

understand precisely what sensitive technologies U.S.

target operations have, how that technology is embed-

ded in the target company and what U.S. defense and

security officials’ views are on those technologies.

The President’s blocking order appears to be driven

by Aixtron U.S. operations’ leadership in a particular

semiconductor production technology that has military

utility—use of gallium nitride (“GaN”) rather than sil-

icon as the basis or substrate to manufacture an

integrated circuit. Semiconductor companies that

develop products using GaN—so-called “compound

semiconductors”—have been scrutinized in the past
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by CFIUS. Most notably, in January 2016 CFIUS’s

opposition to the acquisition of Royal Philips NV’s

LED business, Lumileds, by a Chinese consortium led

by GO Scale Capital led the parties to abandon the

transaction instead of proceeding with a presidential

review. Lumileds reportedly possesses GaN-focused

compound semiconductor technology.

Exon-Florio Extending Beyond Acquisitions
of U.S. Companies

Aixtron’s operations are predominately outside the

United States. That the Aixtron transaction involved

an attempted acquisition of a German company rein-

forces in a concrete way that CFIUS has jurisdiction

over and the president is authorized to act against

acquisitions of control of non-U.S. companies to the

extent they control U.S. operations. This case also

demonstrates that a target company need not generate

the majority of its revenues from the United States for

its acquisition in practice to be subject to CFIUS juris-

diction and potential presidential review; all that is

required is for the target to, directly or indirectly,

engage in interstate commerce in the United States.

Mitigation Often Critical but Sometimes

Inadequate

In an effort to forestall the President’s action, the

parties to the attempted Aixtron acquisition allegedly

offered to establish an arrangement that would com-

pletely insulate U.S. Aixtron operations from Fujian

Grand Chip’s control. It is understood that they

proposed a trust arrangement under which control of

U.S. Aixtron operations would reside with a U.S. trust

with U.S. citizen trustees. This would have made the

investment, in essence, a passive, financial

undertaking. With some justification, the parties could

have argued that this arrangement would have elimi-

nated CFIUS’s and the President’s jurisdiction to act

under Exon-Florio on the grounds that a foreign

person would not gain control over a U.S. business.

Evidently, neither CFIUS nor the President accepted

this argument.

United States Not Closed to Chinese
Investment

Recent CFIUS clearance of other Chinese invest-

ment transactions shows that the United States is not,

under current policy, closed to Chinese acquisitions—

even by Chinese government-controlled entities. To

cite just a few examples:

E In September 2016, CFIUS cleared a Chinese

consortium’s planned $3.6 billion acquisition of

Lexmark International Inc.

E In August 2016, CFIUS cleared China National

Chemical Corp.’s $43 billion planned takeover

of seed giant Syngenta AG, the largest ever

foreign acquisition by a Chinese company.

E In June 2016, CFIUS cleared the $610 million

acquisition of Multi-Fineline Electronix by

Suzhou Dongshan Precision Manufacturing Co.,

Ltd.

E In November 2015, CFIUS cleared the $640

million acquisition of Integrated Silicon Solu-

tions by Uphill Investment Co., a Chinese in-

vestment consortium.

E In September 2013, CFIUS cleared Shuanghui

International Holdings Limited’s $7.1 billion

acquisition of Smithfield Foods, Inc.

E In February 2013, CFIUS cleared the $15.1 bil-

lion acquisition of Canadian upstream oil and

gas company Nexen, Inc. by CNOOC Ltd., a

Chinese state-owned company.

U.S. Policy on Foreign Investment in Flux

In its last years, the Obama Administration has

devoted considerable attention to the strategic impor-

tance of the U.S. semiconductor industry. Separately,

statements by persons associated with President-Elect

Trump’s transition and other commentary highlight

the possibility of important CFIUS-related policy

developments in 2017. Also, a 2016 report of the U.S.-

The M&A LawyerJanuary 2017 | Volume 21 | Issue 1

14 K 2017 Thomson Reuters



China Economic and Security Review Commission

(“US-CESRC”) recommended that the Congress

amend Exon-Florio to bar Chinese state-owned enter-

prises from acquiring or otherwise gaining effective

control of U.S. companies. The US-CESRC found that

“both private and public Chinese entities present sig-

nificant risks to U.S. economic and national security,

as the degree of state ownership does not necessarily

reflect a business’ strategic importance.”

Members of Congress have announced that they

will propose legislation in the new Congress to make

treatment of investment transactions under Exon-

Florio more restrictive. The Government Account-

ability Office (“GAO”) announced an investigation

related to the sufficiency of Exon-Florio authority

earlier this year, which is expected to result in a GAO

report on that topic.

A broad reversal of the U.S. open investment policy

seems unlikely, and it is not expected that CFIUS will

become what is normally an insurmountable obstacle

to Chinese investment in the United States. But rele-

vant policy debates and legislative action in 2017

merit careful attention.
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Business enterprises in the United States have faced

challenging times since the economic collapse of

2008. Many businesses have sought to stabilize by

cutting costs and implementing strategies to improve

productivity. While these measures have improved the

bottom line for many enterprises, such measures can

only be taken so far. Many more businesses, particu-

larly large corporations and enterprises operating on

multi-strategy platforms, have sought to unlock value

by focusing resources on core operations and dispos-

ing of non-core or underperforming assets. This

trend—to increase value by subtraction—continues

today and has given rise to an increase in the number

of so-called “carve-out” transactions, whereby a seller

will dispose of a stand-alone portion of its business,

generally a division or operating segment that can be,

but often is not, contained in a single operating sub-

sidiary, relative to the number of non-carve-out

transactions.

The complexity of a carve-out transaction relative

to a whole-business transaction will vary greatly

depending on the degree of integration between the

carved-out business and the business that remains

behind. Carve-out transactions that involve business

segments that are effectively siloed-off from other

business/operating segments and those that have

stand-alone management teams, employees and re-

porting, may more closely resemble a typical whole-

business transaction; whereas, carve-out transactions

that involve highly-integrated businesses will gener-

ally be significantly more complex than a typical

whole-business transaction. In either case, the unwind-

ing of a carved-out business from the business that

remains behind in a carve-out transaction will give

rise to a number of unique legal and business

considerations.

Transaction Structure

Carve-out transactions typically take one (or more)

of the following structures.

Direct Stock or Asset Sale. A carve-out transaction

can be structured, in its most basic form, as a direct

sale of the carved-out business through the sale of the

stock of one or more subsidiaries through which the

carved-out business conducts its operations or through

a sale of the assets related to the carved-out business

(and the assumption of some or all of the related li-

abilities) or some combination of both.
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