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Even before last Friday's headline-grabbing victory for Kleiner Perkins 
Caufield Byers, Lynne Hermle says she had won close to 20 employment 
trials. with that experience under her belt, the Orrick, Herrington & 
Sutcliffe partner says she relies more and more on her gut these days to 
evaluate disputes.

In the case of Ellen Pao, whose gender bias claims against Kleiner 
Perkins were rejected by a San Francisco jury on march 27, Hermle's gut 
told her the venture capital firm hadn't broken the law when it fired Pao, 
a junior partner, in 2012.

The media's chips seemed to be on Pao, though. Pao's inflammatory 
allegations—that Kleiner Perkins failed to promote her because of her 
gender and then fired her in retaliation for lodging a discrimination 
complaint—had struck a deep chord in Silicon Valley, where women 
executives are embarrassingly few and complaints of harassment and 
discrimination abound.

Pao's complaint had already received plenty of attention before the trial, 
much of it highly sympathetic. The wall-to-wall coverage once trial began, 
however, surprised even Hermle.

"It was overwhelming. There was just a tidal wave of reporters in the 
room," Hermle says.

Even without the subtext of Silicon Valley's gender imbalance, Hermle 
knew that San Francisco, with its generally liberal jury pool, was hardly the 
most friendly venue for defending an employer. Pao had two top lawyers, 
Therese Lawless of Lawless & Lawless and Alan Exelrod of Rudy, Exelrod, 
Zieff & Lowe, on her side.

There was evidence, however, that cast doubt on Pao’s claims. Performance 
reviews suggested that Pao's supervisors found her difficult. She had nearly 
been terminated a year earlier, only to be bailed out by a top Kleiner Perkins 
executive who she admitted had been an important mentor.

And Hermle had reasons to believe the jurors would be open-minded. 
After an initial panel included six women who had bad experiences they 
blamed on gender biases in the tech industry, Hermle convinced five to 
admit during voir dire that they wouldn't be able to divorce their own 
experiences from the case, leading the judge to dismiss them.

Still, Hermle had to toe a difficult line over the course of the monthlong 
trial. A key challenge was to undermine Pao's credibility, and to air all 
the critical reviews and other dirty laundry without pressing too hard and 
alienating jurors.

Hermle's gut also 
told her that she could 
press Pao—a highly 
credentialed Harvard 
mBA and J.D. who is now 
interim CEO at Reddit—
on numerous inconsistencies in her deposition testimony.

A watershed moment, she says, came more than a week into trial. Jurors 
had just heard direct testimony from Pao that was "well-articulated, well-
rehearsed and well-planned," says Hermle. About three questions into her 
cross, Hermle began to impeach Pao using Pao's own earlier videotaped 
words, gradually getting her to backtrack on a number of contested points.

Pao had asserted, for example, that she hadn't met with any media after 
she filed her complaint. But Hermle knew she had—and was able to point 
to the reporter in the courtroom audience.

As Hermle steadily poked holes in Pao's direct testimony, she says, 
"I could feel the change. There was dead silence, although 200 people 
were crammed in the courtroom. All you could hear was the clacking of 
reporters' keyboard strokes."

Pao's team focused on instances of alleged sexual harassment and a 
"boys club" atmosphere at Kleiner Perkins. But Hermle's presentation 
was more compelling, says melinda Riechert, a morgan Lewis & Bockius 
employment litigator who was among a number of lawyers attending the 
trial "to pick up some pointers," in Riechert's words.

Hermle "was more methodical and focused on the evidence and taking 
the jury through each claim and why it had no merit," says Riechert, who 
says she often competes with Hermle for matters. Among Hermle's most 
effective exhibits, she says, were her projections of employment reviews 
from Pao's time at Kleiner Perkins. They revealed that the same criticisms 
of Pao surfaced before and after she filed her discrimination complaint, 
showing that her firing "could not be retaliation," Riechert says.

As they weighed their verdict, jurors taped those color-coded 
performance reviews on the walls of the deliberation room as a guide. "For 
one of the guys, you might have seen that phrase but it changed the next 
year," one juror told the tech website Re/code after the trial. "But for [Pao], 
it seemed to be her personality, and you really do have to fit into the firm."

In the end, Pao walked away from the grueling ordeal empty-handed. "It 
was the right issue at the right time," says Hermle. "But just the wrong case."
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