
“Liquidity Decree” – to what extent “Golden Powers” 

regulation has been actually extended in the energy 

sector? 

In the context of the Covid-19 emergency, on 8 April 2020 the Italian Government issued 

Law Decree no. 23/2020 (the “Liquidity Decree”), effective as of 9 April 2020, which, among 

other things, has amended the so called “Golden Powers” regulation with regards to foreign 

direct investments.  

Such regulation, set forth by article 2 of Law Decree no. 21/2012, as amended by Law Decree no. 105/2019, 

(A) imposes on the involved companies the duty to notify the Italian Government of envisaged transactions 

concerning companies or assets operating within certain specific sectors deemed strategic for the national 

interest (e.g. defence and national security, transport, communications, key strategic energy infrastructures) 

as well as to companies or assets operating in other strategic sectors (to be better identified through 

subsequent decrees of the Prime Minister not adopted yet at the date hereof), and (B) provides the Italian 

Government with the power to veto or impose specific prescriptions in connection with such envisaged 

transactions.  

Presidential Decree no. 85/2014 identified, as strategic assets in the energy sector, the national gas and 

electricity grids, the infrastructures for the importation of electricity and natural gas from other States, the gas 

storage and regasification facilities, as well as the management activities related to the use of the 

aforementioned grids and infrastructures.  

In general, the Liquidity Decree has significantly widened the notion of “strategic assets”, by extending the 

perimeter of the Golden Powers regulation to all sectors referred to in article 4, paragraph 1, letters a), b), c), 

d) and e) of EU Regulation 2019/452 and therefore also to “critical infrastructure, whether physical or virtual, 

including energy […] and sensitive facilities, as well as land and real estate crucial for the use of such 

infrastructure” (letter a)) and “supply of critical inputs, including energy or raw materials” (letter c)). The planned 

implementing decree of the Prime Minister should better identify those sectors.  

The Liquidity Decree has then set forth two different regimes: 

a) a permanent regime, according to which all non-EU resident persons are subject to the 

notification obligation to the Italian Government of acquisition of controlling shareholdings in 

companies owning assets in the strategic sectors identified above;  

b) a temporary regime, that will apply until 31 December 2020, according to which the notification 

obligation to the Italian Government has been extended also to:  
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(i) transactions carried out by EU or non-EU resident persons and concerning the 

acquisition of a controlling interest in any company owning assets in the 

strategic sectors identified above;  

(ii) transactions having a value greater than Euro 1 million carried out by non-EU 

resident persons concerning the acquisition of shareholdings greater than 10% 

in any company owning assets in the strategic sectors identified above;  

(iii) transactions carried out by non-EU resident persons entailing the acquisition 

of shareholdings exceeding the thresholds of 15%, 20%, 25% and 50% in any 

company owning assets in the strategic sectors identified above; and 

(iv) resolutions, actions and transactions that may impact on the ownership, 

availability, destination or control of companies and enterprises operating in 

the strategic sectors identified above.  

With specific reference to the energy sector, according to a prima facie and literal interpretation of the above 

amendments, the Golden Powers rules would be applicable to most of the transactions related to such sector 

and therefore also to renewable energy sale and purchase transactions, even if of limited size. 

In other words, following this route all such transactions would be subject to the duty of notification to the Italian 

Government, that may then exercise its veto powers and/or impose specific conditions within 45 business days 

of the notification. 

However, a more in-depth interpretation, mainly based on the content of Presidential Decree no. 85/2014 and 

on the declared purposes of the Golden Powers regulation as well as on the systematic arguments described 

below, should in our opinion suggest to hold that such regulation continues to apply only limited to transactions 

involving assets actually strategic and of key interest from a national perspective, with the aim of protecting 

such assets from speculative acquisitions attempted by foreign investors, thereby safeguarding the stability of 

critical sectors.  

Accordingly, as to the energy sector the regulation introduced by the Liquidity Decree should therefore only 

apply to the strategic assets already specified by Presidential Decree no. 85/2014 (i.e. national gas and 

electricity grids, infrastructures for the importation of electricity and natural gas from other States, gas storage 

and regasification facilities, as well as management activities related to the use of the aforementioned grids 

and infrastructures) and possible other actually critical and strategic assets relating to the energy supply chain 

to be better identified by the expected implementing decree of the Prime Minister. 

Such more in-depth interpretation would be also more consistent with the EU legal framework.  

Firstly, recital (13) of EU Regulation 2019/452 specifies that, in determining whether a foreign direct investment 

may affect security or public order, the Italian Government should evaluate all the relevant factors, including 

the effects on critical infrastructure(s), and inputs which are essential, the disruption, failure, loss or destruction 

of which would have a significant impact.  

Furthermore, it should be considered that the Liquidity Decree has been issued following the EU Commission 

specific guidance on foreign direct investments dated 25 March 2020, whereby the Member States have been 

invited to make use of foreign direct investments screening mechanisms “to take fully into account the risk to 

critical health infrastructures, supply of critical inputs and other critical sectors as envisaged in the EU legal 

framework”.  

As indicated in the above-mentioned specific guidance, the risk to be avoided appears to be that the current 

health crisis may result in a sell-off of European strategic assets. Therefore, restrictions to the foreign direct 



investments and free capital movements are justified to the extent they (i) address specific risks of 

endangerment of public security, public health, public order or other legitimate public policy objectives defined 

in the TFUE or in the case-law of the Court of Justice as overriding reasons in the general interest, and (ii) are 

suitable, necessary and proportionate to attain any such public objectives. 

In this regard the Court of Justice has specifically stated that grounds of public policy, public security and public 

health can be relied on only if there is a genuine and sufficiently serious threat to a fundamental interest of 

society (C-503/99; C-463/00). Moreover, the Court of Justice has specified that the requirements of public 

security, as a derogation to the principle of free movement of capitals applicable at least with respect to EU 

residents, must be interpreted strictly, so that their scope cannot be determined unilaterally by each Member 

State without any control by the Community institutions. 

With specific reference to the energy sector, the Court of Justice has specified that the State intervention 

regarding the energy supply networks is possible only when there is a threat that the objectives of the energy 

policy might be compromised and when such intervention is “based on objective criteria amenable to judicial 

review and that the Commission had not shown that less restrictive measures could have been taken to attain 

the objective pursued” (C-326-07). 

The application of Golden Powers regulation (as amended by the Liquidity Decree) to most of the energy 

transactions, as resulting from the prima facie and literal interpretation of the new provisions, would seem not 

in line with the abovementioned EU principles. 

Additionally, it is worth noting again that the Liquidity Decree also purports to avoid the sell-off of Italian 

companies or assets in strategic sectors that have decreased their value due to the volatility or undervaluation 

of stock markets intensified by the Covid-19 emergency and therefore could be subject to speculative 

investments.  

In this respect, it must be considered that the market value of subsidised assets has not decreased (and may 

even have increased, as opposed to the value of energy assets “merchant based” being strictly linked to the 

significantly lowering gas and electricity prices), and therefore there should be no risk that these subsidised 

assets are taken over by foreign investors at conditions materially worsened compared to those existing before 

Covid-19 emergency.  

Lastly, from a more pragmatic and practical perspective, the filing of notifications to the Italian Government in 

relation to most of the transactions in the energy sector based on the more literal interpretation above (as 

opposed to the few notifications submitted over the past years regarding the energy field) would cause a 

significant bureaucratic clogging of the competent directorate within the Prime Minister office, in a very critical 

moment for the country where the Government efforts should be focused on other priorities.  

In light of all the above, we look forward to an official clarification on the actual extension of Golden Powers 

regulation in the energy sector, that may hopefully take into account also the aspects and arguments mentioned 

above. 
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