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October 12, 2016

VIA ECF AND E-MAIL

The Honorable Andrew L. Carter, Jr.
Thurgood Marshall U.S. Courthouse
40 Foley Square, Room 435
New York, New York 10007

Re: In re North Sea Brent Crude Oil Futures Litig., No. 13-MD-02475 (ALC)

Dear Judge Carter:

We represent Defendants Shell International Trading and Shipping Company Limited and Shell
Trading (US) Company in the above-referenced action and write on behalf of all Defendants to
bring to Your Honor’s attention Judge Forrest’s recent decision in In re Aluminum Warehousing
Antitrust Litig., No. 13-md-2481 (KBF), 2016 WL 5818585 (S.D.N.Y. Oct. 6, 2016) (“Aluminum
III”), which provides further support for Defendants’ argument that the federal antitrust claims
asserted in the Complaint should be dismissed because Plaintiffs have not alleged and cannot
allege antitrust standing under controlling law. A copy of the Aluminum III opinion is attached as
Exhibit A.

On August 17, 2016, Defendants submitted in support of their pending motions to dismiss the
Second Circuit’s decision in In re Aluminum Antitrust Litig., __ F.3d __, 2016 WL 4191132 (2d Cir.
Aug. 9, 2016) (Aluminum II) (Dkt. No. 402), which confirmed that to have antitrust standing a
plaintiff must be a participant (i.e., a competitor or customer) in the “very market that is directly
restrained,” and that the narrow “inextricably intertwined” exception to that general rule is limited
to circumstances in which the alleged harm to plaintiffs is “the very means” and “a necessary step”
by which defendants sought to gain advantage in the market that is alleged to have been directly
restrained. 2016 WL 4191132, at *8. Because Plaintiffs in this case neither participated in the
market that Defendants are alleged to have manipulated—i.e., the market for physical Brent
Crude—nor were their purported injuries “necessary steps” in effectuating Defendants’ alleged
conspiracy to manipulate the Platts Dated Brent Index, Plaintiffs have not suffered antitrust injury
and thus do not have antitrust standing under Aluminum II.

Trader Plaintiffs responded on August 24, 2016 arguing that Aluminum II was inapposite because
they have not alleged a market limited to physical Brent Crude and instead “allege a scheme
whereby Defendants targeted and intentionally manipulated the Brent Crude Oil Market (which
includes Brent Derivatives).” (Dkt. No. 403, p. 2.) Thus, according to Trader Plaintiffs, they were
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participants in the restrained market, and were not “outsiders” like the plaintiffs in Aluminum II.

The court in Aluminum III addressed and squarely rejected that very same argument with respect
to claims brought by direct purchasers of aluminum. Specifically, in granting defendants’ motion to
dismiss, the Aluminum III court rejected plaintiffs’ argument that their allegation of a “primary
aluminum market” supports antitrust standing:

But the fact that the parties may compete in a market into which
competitive effects trickle down is not equivalent to competing in
the market in which the anticompetitive conduct occurred
(warehouse services) or the market(s) intended to be most
directly affected (also warehouse services). The physical
aluminum market is a secondary locale in this drama. The fact
that plaintiffs happened to have alleged it as a “relevant market”
in their TAC does not alter the fact that their core allegations
assume anticompetitive conduct and effects as occurring first and
foremost elsewhere.

Aluminum III, 2016 WL 5818585, at *1.

Here too, Trader Plaintiffs’ allegations of a “relevant market” that includes Brent financial
derivatives (e.g., SAC, ¶ 523) does not alter the fact that the anticompetitive conduct they
challenge took place in physical Brent Crude, which Plaintiffs do not buy or sell. See In re N. Sea
Brent Crude Oil Futures Litig., No. 1:13-md-02475 (ALC), 2016 WL 1271063, at*2 (S.D.N.Y. Mar.
29, 2016) (Plaintiffs allege that Defendants conspired to “manipulate the Brent crude oil market by
engaging in manipulative and fraudulent physical trades and deliberately and systematically
submitting information about those trades to Platts”) (emphasis added). At most, the market for
Brent financial derivatives that Trader Plaintiffs trade is a “secondary locale,” which means that
under the Second Circuit’s decision in Aluminum II, Trader Plaintiffs lack antitrust standing and
their Sherman Act claim should be dismissed. See Aluminum III, 2016 WL 5818585, at *1.

Respectfully,

/s/ Steven A. Reed

Steven A. Reed

SAR/RBF/dmw

cc: All Counsel of Record (via ECF)
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