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As employers look ahead at employment law developments and priorities 

under the Biden/Harris administration, pay equity is certain to remain a 

key focus at both the state and federal level. 

 

Both President Joe Biden and Vice President Kamala Harris are vocal 

proponents of addressing the nation's pay gap, and Congress and state 

legislatures around the country already are taking steps to strengthen 

existing equal pay laws, a trend sure to gain momentum given the recent 

push for racial justice, combined with concerns the pandemic may 

disproportionately be impacting working women and employees of color. 

 

States also are actively seeking access to employer pay data, both through legislation and 

pending litigation against the Equal Employment Opportunity Commission. 

 

For these and other reasons, the importance of investing time and resources now to 

thoughtfully develop and enhance employers' pay equity strategies has never been greater. 

 

The Paycheck Fairness Act 

 

At the federal level, pay equity already is taking center stage politically and legislatively. On 

Jan. 28, 2021, the Paycheck Fairness Act was reintroduced in the U.S. House of 

Representatives as H.R. 7.[1] 

 

The proposed legislation, which has been introduced into Congress at least 10 times since 

the late 1990s and last passed the House of Representatives in March 2019, would amend 

the federal Equal Pay Act to make it easier for employees to prevail on EPA claims. Proposed 

amendments include: 

• Enacting a salary history ban; 

 

• Enhancing pay transparency requirements; 

 

• Expanding and strengthening nonretaliation provisions; 

 

• Limiting and narrowing employer defenses for justifying pay differentials; 

 

• Allowing class claims to proceed as Rule 23 class actions; and 
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• Increasing penalties for EPA violations. 

 

Even though Democrats now control both the House and Senate, it remains to be seen 

whether the Paycheck Fairness Act will finally become law — and even if it does, 

amendments from the current version are almost certain. 

 

And, as a practical matter for many employers, numerous states, starting with California's 

Fair Pay Act in 2016, already have enacted similar amendments to their state equal pay 

laws, as well as several amendments that go even further. 

 

Even without enhanced equal pay legislation through Congress, however, the current 

administration's emphasis on pay equity is likely to be carried out in other ways, including 

through revised regulations, subregulatory guidance, policy initiatives and/or executive 

orders. 

 

Pay Data Collections by the Federal Government 

 

Another trend likely to continue is governmental pay data collections. 

 

Although the EEOC previously collected compensation data from employers through its now-

discontinued Component 2 of the EEO-1 form, its tumultuous history may indicate any 

future pay data collections could take a different form. 

 

After being approved during the Obama administration, it later was stayed by the Trump 

administration's Office of Management and Budget on the basis that its burden on 

employers had not been properly weighed against the utility of the data being collected.[2] 

 

Litigation ensued, and the Component 2 EEO-1 form was reinstated in 2019, requiring 

employers to submit pay data reports for fiscal years 2017 and 2018.[3] 

 

The EEOC has since discontinued the pay data collection and currently is funding an 

independent study by the National Academies of Sciences, Engineering and Medicine's 

Committee on National Statistics to evaluate the utility of the pay data submitted in order to 

inform potential next steps on how to use the data, as well as to help guide future pay data 

collections.[4] 

 

While the EEOC awaits the results of CNSTAT's study, a pay data collection may come 

sooner for federal contractors. 

 

Notably, the current version of Paycheck Fairness Act instructs the Office of Federal Contract 

Compliance Programs to implement a survey to collect compensation data from federal 

contractors, and to designate at least half of all contractor establishments each year to 

submit their surveys to OFCCP, which OFCCP must utilize "to identify contractor 

establishments for further evaluation and for other enforcement purposes as 

appropriate."[5] 

 

Even if the Paycheck Fairness Act never becomes law, however, some form of a pay data 

collection for federal contractors appears likely, particularly given OFCCP's new leadership. 

 

While at the EEOC, Republicans will hold a majority on the commission until July 2022, 

OFCCP's new director, Jenny Yang, was in place on Inauguration Day. 
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Prior to joining OFCCP, Yang was chair of the EEOC under the Obama administration, where 

she spearheaded EEOC's pay data collection and otherwise was a vocal proponent of 

enhancing pay equity laws and increasing government enforcement of pay discrimination. 

While the full scope of her priorities at OFCCP remain to be seen, pay equity is likely at the 

top of the list. 

 

A Continued Focus on Pay for Federal Contractors 

 

In addition to a pay data collection, another potential pay-related change for federal 

contractors may relate to the internal pay analyses contractors perform as part of the 

regulatory obligations. 

 

At present, contractors are required to evaluate their "compensation systems to determine 

whether there are gender-, race-, or ethnicity-based disparities."[6] But OFCCP's existing 

regulations do not say how employers should conduct this evaluation, and it has been the 

source of much debate between OFCCP and the contractor community. 

 

Other potential pay equity related changes at OFCCP may include amendments to, or a 

replacement of, OFCCP's current compensation directive, Directive 2018-05,[7] as well as 

potential revisions to OFCCP's final rule on predetermination notices,[8] which defines the 

evidentiary standards OFCCP will use for purposes of administrative findings of 

discrimination, including compensation discrimination. 

 

While amending or replacing Directive 2018-05 could be accomplished quickly, any changes 

to OFCCP's final predetermination notice regulation would take more time because doing so 

would require OFCCP to go through a formal notice and comment rulemaking process. 

Nevertheless, federal contractors should keep a close eye on pay-related developments at 

OFCCP at both the regulatory and subregulatory level. 

 

California's Pay Data Collection 

 

At the state level, pay equity already is a top yet growing priority. Not surprisingly, 

California continues to lead the way, although other states — namely Colorado — also are 

enacting aggressive new statutes aimed at closing pay gaps among workers in their states. 

 

On Sept. 30, 2020, California Gov. Gavin Newson signed into law S.B. 973,[9] making 

California the first state to require employers to submit employee pay data by race and 

gender. 

 

S.B. 973 is modeled after Component 2 of the federal EEO-1 form, although it covers only 

employees who work in California or are assigned to California work locations.[10] 

 

The first California pay data reports are due on March 31, 2021, even though the EEOC's 

independent study of the Component 2 pay data reports submitted by employers for 2017 

and 2018 is still underway, and notwithstanding heavy criticism from employers and 

business groups, including the U.S. Chamber of Commerce, over the utility of the data 

submitted.[11] 

 

As with the Component 2 EEO-1 reports, the California pay data reports require employers 

to report (1) the number of employees by race, ethnicity and sex in each of the 10 job 

categories used on the EEO-1 form, (2) the number of employees by race, ethnicity and sex 

whose annual earnings (defined as W-2 income) fall within each of the pay bands used by 

the U.S. Bureau of Labor Statistics in the occupational employment statistics survey, and 
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(3) the number of hours worked by each employee.[12] 

 

Employers and business groups have expressed vocal criticism of the California pay data 

reports, including because the job categories used are too broad for meaningful pay 

comparisons, the use of W2 data is not an accurate measure of compensation earned for 

work performed in a given year, and the pay bands are arbitrary and mask meaningful 

differences in pay among employees. 

 

Given these concerns, employers are right to question whether the pay data reports can 

possibility shed light on whether they are paying employees fairly. The reports also run the 

risk of leading to false positives, while failing to uncover more complex and pervasive pay 

equity problems. 

 

States Sue for Access to the Component 2 EEO-1 Reports 

 

Despite these criticisms, California (along with Maryland, Minnesota, Nevada and New 

Jersey) is also actively attempting to gain access to the Component 2 EEO-1 reports — as 

well as the Component 1 reports — submitted by employers in their states. 

 

In October 2020, after the EEOC declined to turn over the EEO-1 reports voluntarily, the 

states filed suit, claiming that without them, they will be substantially impaired in their 

ability to enforce state and federal laws protecting the civil rights of workers in their 

states.[13] 

 

Although the EEOC moved to dismiss the case, on Feb. 16, 2021, the states pushed back, 

arguing the EEOC's refusal to share them undermines the states' "public education, 

investigation, and enforcement efforts in furtherance of state anti-discrimination laws."[14] 

 

Notably, U.S. District Judge Edward Chen recently stayed the litigation pursuant to a joint 

request by the parties. In a motion filed on Feb. 24,[15] the parties explain that the EEOC's 

new chair, Charlotte Burrows, seeks to review the data sharing policy upon which EEOC 

relied in denying the states' requests for the EEO-1 reports, which was put in place by 

former EEOC Chair Janet Dhillon in January 2020. 

 

According to the states' complaint, prior to the January 2020 policy change, the EEOC has a 

"long-established practice of sharing all EEO-1 data" with states for employers within their 

jurisdictions.[16] 

 

Accordingly, if Burrows returns to the EEOC's prior practice, or if the states ultimately 

prevail in the litigation, states could obtain access to both the Component 1 and Component 

2 EEO-1 reports submitted by employers in their jurisdictions for 2017 and 2018. 

 

For California employers, the complaint against the EEOC also previews how California may 

use the 2020 pay data reports it will receive. 

 

Namely, the complaint explains California would use the EEO-1 reports to (1) formulate and 

issue aggregated statistical reports for public education, (2) use the reports in connection 

with investigations of employers named as respondents in particular charges of 

discrimination, and (3) use the reports to help prioritize employers against whom to initiate 

new investigations.[17] 

 

Colorado's Equal Pay for Equal Work Act 

 



Meanwhile, Colorado's newly enacted Equal Pay for Equal Work Act not only poses new 

compliance challenges for Colorado employers, but it also faces legal challenges in court. 

 

In December 2020, the Rocky Mountain Association of Recruiters filed suit,[18] specifically 

taking aim at the EPEWA's compensation and promotion posting requirements, which 

require employers to disclose on all job postings for jobs performed in Colorado — including 

remote jobs — the compensation (or range of compensation) being offered and a general 

description of other benefits. 

 

The posting requirements also require employers to announce, post or otherwise make 

known to Colorado employees all available promotional opportunities, even those outside 

Colorado, regardless of whether Colorado employees are qualified for the promotional 

opportunities.[19] 

 

Although the regulations implementing the EPEWA include limited exceptions for 

confidential, automatic and temporary promotions, the posting requirements otherwise 

apply broadly, and include any job progressions or advancements that entail an increase in 

"compensation, benefits, status, duties or access to further advancement."[20] 

 

Other States Proposing New Pay Transparency Requirements 

 

To date, Colorado is the only state to enact legislation containing posting requirements like 

those found in the EPEWA. 

 

Several other states, however, have introduced legislation containing pay disclosure 

requirements similar to those already in place in California, Washington and Maryland. 

 

For example, pending legislation in Connecticut,[21] Virginia,[22] Indiana,[23] South 

Carolina[24] and Massachusetts[25] would require employers to disclose a wage range for 

posted positions to job applicants who request it, as well as to employees for their current 

positions. 

 

Proactive Steps for Employers Committed to Pay Equity 

 

In light of these trends, the importance of prioritizing pay equity has never been greater. 

Employers committed to ensuring pay equity among their employees have several tools at 

their disposal, including the following: 

• Invest time and resources into developing objective, meaningful compensation 

guidelines designed to ensure employees are paid fairly and competitively and 

consistent with applicable legal standards. 

 

• Pay particular attention to how starting pay decisions are made, and develop ways to 

document starting pay decisions. 

 

• Develop and audit job classification systems to ensure employees have accurate job 

titles, codes and levels based on the work they perform and for purposes of pay 

comparisons. 



 

• Conduct regular, robust internal pay equity analyses under attorney-client privilege, 

and where appropriate, make adjustments. 

 

• Expand internal privileged audits to also include other employment practices that 

impact pay, such as performance ratings, promotions and job leveling. 

 

• Promptly and thoroughly investigate, document, and, as appropriate, remedy 

internal pay equity complaints and inquiries. 

 

 
 

Erin Connell is a partner at Orrick Herrington & Sutcliffe LLP. 

 

The opinions expressed are those of the author(s) and do not necessarily reflect the views 

of the firm, its clients or Portfolio Media Inc., or any of its or their respective affiliates. This 

article is for general information purposes and is not intended to be and should not be taken 

as legal advice. 
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