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AbstrAct

The staff of the Securities and Exchange Com-
mission’s (SEC) Division of Enforcement use 

subpoena enforcement actions to obtain the 
 information they deem necessary to an inves-
tigation when the recipient of an investigative  
subpoena fails to respond. The SEC 
announces such actions in order to deter  
others who might consider non-compliance as 
well as to show the public that the SEC is 
vigilant about asserting its authority. But the 
SEC does not always enforce subpoenas in 
instances of non-compliance and when it does, 
it does not always announce subpoena enforce-
ment actions; indeed, in the past it rarely did. A 
good example of these actions is in the SEC’s 
public announcement in 2018 of a subpoena 
enforcement action against the rapper Jay-Z,  
which appears to have obtained the desired effect 
of compliance with the subpoena, as well as, given 
the fame of the subject, giving broad coverage of 
the SEC’s willingness to enforce its subpoenas. 
This paper explores recent trends in the issuance 
and enforcement of SEC subpoenas, including 
the increase in enforcement action publicity, and 
discusses considerations when choosing between  
complying with a subpoena or, alternatively,  
risking a subpoena enforcement action.
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INTRODUCTION
If you have 99 problems, you should make 
sure that a Securities and Exchange Com-
mission subpoena enforcement action 
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is not one. On 3rd May, 2018, the SEC 
announced that it was seeking an order 
requiring Shawn Carter, better known as 
Jay-Z, to comply with a subpoena to test-
ify in an ongoing investigation.1 The SEC 
staff uses subpoena enforcement actions to 
obtain the information they deem necessary 
to an investigation, as well as to vindicate 
their subpoena authority as a matter of prin-
ciple. The SEC’s public announcements of 
such actions — through press releases — are  
likely designed to deter parties that might 
consider non-compliance as well as to show 
the public that the SEC is vigilant about 
asserting its authority. But the SEC does 
not always enforce subpoenas in instances of 
non-compliance and, when it does, it does 
not always announce subpoena enforcement 
actions; indeed, in the past it rarely did. 
The SEC’s public announcement regard-
ing the Jay-Z subpoena enforcement action 
is ref lective of a more recent trend to pub-
licise these actions and appears to have 
obtained the desired effect of compliance 
with the subpoena. Given the fame of the 
subject, the SEC also succeeded in receiving 
broad coverage of its message of deterrence 
after the press picked up on the news of 
the enforcement action. But what lessons 
does this recent trend hold for those of us 
less accustomed to the spotlight? This paper 
explores recent trends in the issuance and 
enforcement of SEC subpoenas, including 
the increase in enforcement action publicity,  
and discusses considerations when  choosing  
between complying with a subpoena and, 
alternatively, facing a subpoena enforcement 
action. 

SEC SUBPOENAS AND ENFORCEMENT 
THEREOF
To compel someone to provide documentary 
and testimonial evidence in an investiga-
tion, the Commission must first authorise its 
staff to issue subpoenas by entering a for-
mal order of investigation. A formal order of 

investigation generally outlines the scope of 
the investigation that the Commission has 
authorised. It typically recites publicly avail-
able information about the people or entities 
involved in the investigation, identifies and 
quotes the relevant statutes and rules that 
might have been violated, and designates the 
staff members who are authorised to admin-
ister oaths and issue subpoenas.2 

The federal securities laws give the SEC 
nationwide authority to issue a subpoena to 
compel the provision of documents or testi-
mony.3 A subpoena may be issued requiring 
the production of any records ‘deemed rel-
evant or material to the inquiry’, according 
to the SEC Enforcement Manual,4 which 
also provides that a subpoena should not be  
used to conduct discovery in a pending 
 litigation.5 According to established case 
law, the staff has substantial discretion to 
determine the scope of an investigation as 
well as the scope of a subpoena.6 To enforce 
the subpoena, the SEC is not required to 
show that the subpoenaed documents are 
actually relevant to an investigation. All that 
is required is a good reason to investigate 
and a showing of a ‘reasonable belief ’ that 
the records sought are relevant to the inves-
tigation, which means that anything that 
touches a matter under investigation is fair 
game to compel.7 

An SEC subpoena is not self- enforcing; 
the Commission must file an action in 
 federal court to enforce it.8 In actions filed 
to enforce subpoenas, federal courts have 
almost always ruled in favour of the SEC; 
however, the very process required at 
the SEC to obtain approval of a subpoena  
enforcement action might affect the decision 
to bring such an action, since this process 
inevitably delays the investigation. First, the 
decision to enforce a subpoena — let alone 
actually take action — does not occur the 
minute a subpoena recipient fails to satisfy 
a due date. The parties often negotiate fur-
ther deadlines and the staff typically gives 
the subpoenaed party several chances to 
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comply. The staff may also take time to 
internally deliberate the strength of a sub-
poena enforcement action, the necessity of 
the documents being sought and the poten-
tial harm to the enforcement programme 
should the staff permit the dereliction to go 
unaddressed.9 This part of the delay, that is, 
the interval between the SEC’s issuance of  
a subpoena and filing an enforcement action, 
is often about three months, based on our 
review of the procedural facts recited by the 
courts in a sampling of 15 decisions ordering 
subpoena enforcement over the last 18 years. 
And the process weeds out those potential 
actions with a lower possibility of success, 
given possible defects in the subpoena.

In 2009, the SEC attempted to streamline 
the subpoena enforcement process. Histori-
cally, approval to file subpoena enforcement 
actions had to be granted by the full Com-
mission, as with any action to be filed in 
federal court. In an effort to be more efficient 
after the SEC failed to detect Bernie Mad-
off ’s Ponzi scheme in 2008, the Commission 
delegated authority to issue and enforce sub-
poenas to the four or five associate directors 
below the level of division director, instead 
of requiring the full Commission to approve 
of such filings.10 As the statistics recited 
below demonstrate,11 that expansion in 
personnel authorised to commence actions 
to enforce subpoenas was accompanied by 
a slight increase in use of that authority in 
the following years (although probably not 
to a statistically significant degree). Under 
the current administration, there appears 
to have been a slight retrenchment in that 
authority; at the beginning of 2017, the SEC 
placed the authority to issue and enforce 
subpoenas with the directors of the Division 
of Enforcement rather than with their direct 
reports. 

Moreover, the SEC’s enforcement staff 
cannot rely upon immediate action by a 
court to enforce the subpoena and enable 
the staff to keep the investigation mov-
ing forward. In cases in which the court 

has ordered subpoena enforcement (versus 
those matters in which the court denied 
the SEC relief or the respondents agreed 
to respond to the subpoena without a 
court order), on average the court ordered 
enforcement of the subpoena about three 
months after the action was f iled, and 
sometimes the staff has had to wait for 
up to a year for a court to order compli-
ance.12 The average time between issuing 
a subpoena and obtaining a court order 
enforcing it is six months.

A case in point is the subpoena enforce-
ment action f iled against Shawn Carter. 
The SEC commenced the action on 2nd 
May, 2018, by f iling an application for an 
order to show cause and an order requir-
ing compliance with a subpoena in United 
States District Court for the Southern Dis-
trict of New York. The application recites 
this chronology: the SEC issued the f irst 
subpoena to Mr Carter on 16th Novem-
ber, 2017, requiring his appearance for 
testimony over two months later, on 23rd 
January, 2018; after he refused to appear 
on that date, the SEC issued a second 
subpoena a month later on 23rd Febru-
ary, 2018, seeking his appearance on 21st 
March, 2018. (The reason for issuing a sec-
ond subpoena is unclear.) When he again 
refused to appear, the Commission com-
menced the subpoena enforcement action 
six weeks later. At an 8th May hearing, the 
court ordered Mr Carter to testify on 15th 
May, and he did testify.13 Thus, the time 
between issuance of the initial subpoena 
and the order enforcing it was about six 
months, although the route to get there 
was a little different — issuance of two 
subpoenas, followed by a relatively quick 
decision to bring enforcement action and 
swift resolution of the matter by the court. 
The court’s alacrity might have been 
inf luenced by the high visibility of Jay-Z 
and the somewhat unprecedented level 
of media coverage of the SEC’s subpoena 
enforcement action.  
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STANDARDS FOR ENFORCING  
A SUBPOENA
Courts have afforded the SEC great latitude 
with respect to the scope of enforceable sub-
poena demands.14 The SEC can subpoena 
any document if the subpoena demand 
meets the standards set forth in United States 
v. Powell, 379 U.S. 48, 57-58 (1964), which 
allows an agency to issue a subpoena ‘pur-
suant to a legitimate purpose.’ Courts are 
highly deferential to the SEC’s justification 
for the issuance and enforcement of a sub-
poena, often finding that the agency is more 
suited than the court to determine the scope 
of a subpoena because it is in the best pos-
ition to determine whether the requested 
documents relate to a legitimate subject 
of investigation.15 Even in cases where it 
is unclear whether the SEC has regulatory 
authority over the subjects of the investi-
gation, courts are deferential to SEC needs 
because of its important regulatory mandate: 

dissemination of false or misleading infor-
mation by companies…may distort the 
efficient workings of the securities mar-
kets and injure investors who rely on the 
accuracy and completeness of the compa-
ny’s public disclosures. If the SEC suspects 
that a company has violated the securities 
laws, it must be able to respond quickly: 
it must be able to obtain relevant infor-
mation concerning the alleged violation  
and to seek prompt judicial redress if 
necessary.16

Thus, courts will usually enforce a sub-
poena even when the agency request is 
motivated by nothing more than ‘official 
curiosity’, because agencies have an interest 
in ensuring the law and the public interest 
are maintained.17 Courts have justified the 
SEC’s broad discretion to define the scope of 
its subpoena demands by finding that ‘every 
person doing business and every investor...
knows that government agencies conduct 
investigations for a variety of reasons’ and 

thus know that ‘it is a necessary hazard of 
doing business.’18 Courts will therefore find 
the existence of a ‘legitimate purpose’ if the 
subpoena requests documents related to the 
SEC’s broad regulatory authority, and will 
enforce the subpoena if the demand is also  
sufficiently definite and seeks  information 
that may be reasonably relevant to this 
purpose.19 

TRENDS IN FILING AND PUBLICISING 
SUBPOENA ENFORCEMENT ACTIONS
The SEC has maintained a steady level of 
subpoena enforcement activities over recent 
years. In the last 16 years, the SEC has insti-
tuted an average of about eight subpoena 
enforcement actions per year, increasing to 
nine to 12 subpoena enforcement actions 
most of the last seven years.20 During the 
same period, the Commission has stepped 
up its issuance of formal orders of investi-
gation, which authorise SEC enforcement 
staff to issue subpoenas, increasing by more 
than 100 per cent between 2008 and 200921 
and by 42 per cent between 2012 and 2016.22  
Like the delegation of subpoena enforcement  
authority in 2009, the increase in the SEC’s 
investigative activities and slight uptick in 
subpoena enforcement actions, as shown in 
Figure 1, might signal a more aggressive and 
proactive approach by the SEC in investigat-
ing companies and individuals.

The SEC augments its legal efforts 
to enforce subpoenas with its ability to 
bring attention to those who do not com-
ply. Since about 2001, the SEC has had a 
policy of publicly announcing certain of 
its subpoena enforcement actions by press 
release, in the same manner in which it 
announces its actual substantive enforce-
ment actions. In that time, the SEC has 
issued press releases announcing the f iling 
of subpoena enforcement actions in 85 dif-
ferent proceedings, or an average of f ive 
per year, with as many as eight announced 
in 2013 and 2017, as shown in Figure 2.23 
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Rather than announce all of them, the SEC 
apparently has been selective about which 
subpoena enforcement actions will be the 
subject of a press release. The agency has 

not publicly disclosed the criteria it uses to 
determine which subpoena enforcement 
actions to publicise, but it appears not to 
shy away from announcing such actions 
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Figure 1 This chart shows a general increase in the number of subpoena enforcement actions  
file by the SEC since 2009
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taken against well-known people — as in 
the recent case against Jay-Z — or even  
notorious f igures, as in the publicised 
 subpoena enforcement actions taken in the  
early 2000s against Enron figures Ken Lay 
and Andrew Fastow.24

Based on these trends, the number of 
subpoena enforcement actions and related 
publicity may ref lect more vigorous efforts 
by the SEC to deter non-compliance with 
its investigative efforts. Parties subject to 
an investigative subpoena may be motiv-
ated to comply by the prospect of being 
ordered to comply by a federal court, 
with the possibility of sanctions for non- 
compliance. Indeed, the mere prospect of 
publicity is likely to be enough to compel 
compliance, especially because the papers 
the SEC files with the enforcement action 
typically recite some of the more prejudicial 
facts underlying the investigation in order 
to convince the judge that the investiga-
tion is justif ied. The potential reputational 
harm from public exposure of the fact of 
an open investigation, public disclosure of 
at least some of the evidence and potential 
charges, and the fact that someone involved 
in the investigation is unlawfully refus-
ing to comply with the regulator’s valid  
demand, would be effective disincentives 
to non-compliance. Note that it was not 
always so; until the highly visible investi-
gations of Enron and its senior officials, the 
SEC’s policy generally was not to announce 
subpoena enforcement actions, out of con-
cern for prematurely exposing the facts of 
an investigation and exposing the subjects 
of the investigation to public shaming. That 
policy has clearly changed.

By announcing subpoena enforcement 
actions against powerful and famous indi-
viduals, the Commission is showing that 
nobody can escape scrutiny. The SEC likely 
hopes that this adverse publicity will con-
vince many other individuals to comply 
with subpoenas where they might have 
otherwise refused to comply.25

CONSIDERATIONS FOR RESPONDING 
TO A SUBPOENA
Confronted with an SEC investigative 
subpoena, an individual has two options: 
comply with the subpoena or decline to pro-
duce the documents or testify and force the 
SEC to bring a motion compelling compli-
ance. When considering non-compliance, 
a party should consider whether there are 
grounds to bring a motion to quash the sub-
poena by assessing the subpoena’s scope to 
determine whether it meets certain stan-
dards. If the SEC initiates an enforcement 
action, the subpoenaed party can bring a 
motion to quash on the grounds that the 
subpoena is too indefinite,26 it goes beyond 
the scope of the investigation,27 seeks infor-
mation the agency already has28 or indicates 
bad faith.29 

Beyond these common bases for chal-
lenging a subpoena in an enforcement 
action, there are other fact-specific 
 examples of courts denying SEC applica-
tions for enforcement. When the SEC has 
not provided the subpoenaed party a reason-
able time to comply prior to applying for 
enforcement, the court might consider the 
enforcement action premature and allow 
more time for the party to comply.30 In other 
instances, courts have applied a limited form 
of the Act of Production Doctrine, which 
permits withholding of documents from 
production where the act of an individual in 
producing documents may have a ‘testimo-
nial’ aspect for purposes of the individual’s  
right to assert the Fifth Amendment privil-
ege against self-incrimination. For example, 
a court denied the SEC the ability to compel 
documents pursuant to a subpoena from a 
stock promoter who had asserted his Fifth 
Amendment privilege, because the broad 
nature of the document requests required 
the stock promoter to interpret the sub-
poena and identify responsive documents 
from his personal records related to his asso-
ciation with four companies. Since the stock 
promoter was not a corporate custodian 
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or representative for these companies, the 
court found that the act of production in 
response to the subpoena would be akin to 
a testimonial act.31 A subpoena served on 
an individual who may be in possession of 
material in multiple corporate capacities is 
not necessarily unenforceable, however, if 
it fails to identify the individual’s specific 
capacity in which documents were sought.32 
For example, a court found that a subpoena 
was enforceable where it sought specific 
documents and explicitly required the sub-
poenaed individual, who had served the 
corporation under investigation in multiple 
capacities, to produce only those documents 
he had in his custody or control.33 Finally, 
where an individual subpoenaed by the SEC 
to testify as part of an investigation invoked 
his Fifth Amendment rights during the 
investigative testimony, a court held that the  
SEC could not enforce a subpoena for a 
 further response.34 

A subpoenaed party also may be able to 
challenge a subpoena under the Right to 
Financial Privacy Act (RFPA). The RFPA 
generally prohibits the SEC from compel-
ling records of an individual’s customer 
accounts from a financial institution with-
out providing notice to the customer.35 The 
RFPA ref lects an attempt by Congress to 
accommodate the conf licting interests of 
legitimate government investigations and 
an individual’s right to conduct business 
without government intrusion.36 The sub-
poenaed party also has a right to challenge 
subpoena demands seeking such records 
where the party believes the records are 
not relevant to the SEC’s investigation.37 
There are broad limitations to the ability 
to challenge subpoenas issued under the 
RFPA. Corporations do not have standing 
to challenge a subpoena under the RFPA, 
as corporations are not encompassed by the 
statute’s definition of ‘customers’ of finan-
cial institutions.38 Moreover, the burden 
to quash the subpoena based on relevance 
is placed squarely on the shoulders of the 

plaintiff: the Court must deny a motion 
to quash the subpoena unless the movant 
can establish facts showing that the rec-
ords sought are not relevant to a legitimate 
law enforcement investigation.39 While this 
standard is a high one given the court’s def-
erence to the SEC regarding the scope of 
its investigations, as discussed above, and 
the motion to quash a subpoena will usu-
ally be unsuccessful, oral argument presents 
an opportunity to narrow the scope of the 
request for banking records. 

The less stressful option for responding to 
a subpoena is compliance, and the SEC is 
usually open to negotiating the scope of a 
subpoena, particularly when the subpoenaed 
party has grounds to challenge the subpoena. 
It helps to open a line of communica-
tion early and to refrain from creating the 
appearance that the attempt to negotiate is 
a delay tactic.40 A decision to comply with a 
subpoena for documents can put a party in a 
position to negotiate the timing and scope of 
the response. A party may also comply while 
resisting; assertion of the Fifth Amendment 
is a valid approach during an interview with 
the SEC; however, such an assertion might  
magnify the staff ’s suspicion about the 
 party’s potential liability and ultimately be 
the basis for a negative inference in a civil 
proceeding, so this approach is best used 
with caution. 

When deciding whether to comply, 
counsel should consider, in addition to the 
feasibility of challenging a subpoena in 
court, as discussed above, whether a client 
may be a prime candidate for an enforce-
ment action and, given the recent trend in 
SEC publication of its subpoena enforce-
ment actions, the risk the client will be 
exposed to negative publicity. Counsel 
should also consider that, although rare, 
the SEC may choose to pursue criminal 
charges under 15 USC 78u(c), which makes 
it a criminal offence to fail to comply ‘with-
out just cause’ even if the SEC brings no 
enforcement action at all.41 
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CONCLUSION
Entities and individuals, whether or not 
regulated directly by the securities laws, 
should be prepared to respond in a timely  
manner to SEC subpoenas. The SEC 
does not appear to be slowing down its 
investigative and subpoena enforcement 
activities, and it has broad discretion in 
deciding the scope of its investigations 
and therefore who and what to subpoena. 
Any corporation or individual associated 
with a corporation may face a subpoena 
at any time and, when subpoenaed, must 
decide whether to comply with the sub-
poena. Compliance is often the less risky 
and more advantageous route, since a sub-
poenaed party can avoid legal proceedings 
and may be able to negotiate the scope of 
the subpoena with the SEC. While there 
are options to challenge a subpoena, it is 
important to remember that once the SEC 
initiates a subpoena enforcement action, 
your name could end up in the spotlight, 
and not in a good way.
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