
 

 

 

 

Portfolio Media. Inc. | 860 Broadway, 6th Floor | New York, NY 10003 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com 

  

IP MVP: Orrick Herrington's Chris Ottenweller 

By Alex Lawson 

Law360, New York (November 21, 2013, 12:56 PM ET) -- As the debate raged on among legislators and 
policymakers on how to best craft rules to crack down on the activities of so-called patent trolls, Orrick 
Herrington & Sutcliffe LLP partner Chris R. Ottenweller was busy in the courtroom making the most of 
existing litigation techniques, securing key wins for his clients that landed him a spot on Law360's list of 
IP MVPs. 
 
Ottenweller and his team made a number of bold litigation choices throughout the year to poke holes in 
the efforts by nonpracticing entities to extract money from his corporate technology clients in federal 
district courts, choices that fit squarely within Ottenweller's professional mindset. 
 
"In the cases that we've won over the last year, we have taken aggressive approaches," Ottenweller told 
Law360 in an interview. "And our philosophy is that if a baseless lawsuit is filed, we will follow 
aggressive strategies not only to win the case but also to require the payment of the legal fees that we 
incurred." 
 
Ottenweller's mention of fees is a nod to his firm's win for Nvidia Corp. in a patent infringement suit 
brought by Biax Corp. in Colorado federal court. Nvidia and co-defendant Sony Corp. obtained a 
summary judgment of noninfringement in February 2012, but Ottenweller and the other defendant 
attorneys believed Biax had kept the case going long after it knew it had little to no chance of prevailing. 
 
The choice to pursue the fees paid off when U.S. District Judge Philip A. Brimmer awarded more than $2 
million in attorneys' fees and court costs in August, siding with Ottenweller's contention that Biax should 
have halted the litigation in June 2011 when its own expert conceded that the computer graphics chips 
challenged in the case could not infringe the Biax patents. 
 
Ottenweller was quick to point out that Judge Brimmer's decision on the eligibility for fees came in 
March, around the same time President Barack Obama began rolling out his "patent troll" crackdown 
plan, a portion of which calls for the federal courts to be more receptive to attorneys' fees in so-called 
patent troll cases. 
 
"I see this as very representative of the new wave of aggressive tactics against patent trolls ... and I think 
a number of district courts are moving in that direction," Ottenweller said. "We had a district court 
judge who was right out on the forefront of that and decided he would require the payment of fees." 
 
Another of Ottenweller's notable wins came on behalf of EMC Corp. in March, when he 
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successfully invalidated an Oasis Research LLC patent for an online data backup system by convincing a 
jury that the patent's listed inventor, Christopher Crawford, failed to disclose that other individuals 
helped him to develop the technology. 
 
But to make that case, Ottenweller and his team had dig through two decades' worth of documentation 
in order to corroborate a tip they'd received that Crawford was not the sole inventor. 
 
Further complicating matters was that another lead inventor, Jack Byrd, had passed away in the early 
2000s. Ottenweller caught a break, however, when one of Crawford's collaborators rooted through his 
attic to uncover a file labeled "Oasis," which contained evidence of the cooperative nature of the patent 
work. 
 
"One of the really interesting events at trial was when [Crawford] was confronted with the documents 
that he did not keep and told a much different story than the one he told the jury," Ottenweller said. 
 
Ottenweller was able to convince the judge to bifurcate the issue of patent ownership into a separate 
proceeding and convinced the jury that Crawford was not the sole innovator at trial, invalidating the 
patent before EMC even had to mount a noninfringement case. While the jury verdict will likely stand, a 
final judgment is being held off as the court is still currently mulling an EMC counterclaim. 
 
Ottenweller employed an entirely different set of tactics to bat away an infringement challenge from 
Dynetix Design Solutions Inc. against Synopsys Inc. that included taking broad swipes at Dynetix's 
damages theory. 
 
Dynetix claimed that  Synopsys had infringed on its patent that was part of a simulation software system 
that helped chip producers test their products for bugs before putting them down into silicon. But 
Dynetix based its damages claims on the costly price of the entire software system, as opposed to the 
portion of the system covered by its patent, driving the claims into the hundreds of millions of dollars. 
 
Ottenweller subsequently filed Daubert motions to strike the damages claim, which were approved by 
the judge. The ruling on damages, along with other favorable rulings, caused Dynetix to "wave the white 
flag" shortly before before the September trial was set to commence, Ottenweller said. 
 
The case was called in favor of Synopsys, with further proceedings halted as Dynetix tries its case before 
the Federal Circuit. 
 
In all, Ottenweller said that his case work in 2013 can serve as an example to litigators faced with 
repeated patent troll challenges. 
 
"I've been very successful in litigating against patent trolls and my philosophy in doing that is that it is 
important to take aggressive strategies and to look at some nonconventional ways of winning these 
cases," he said. 
 
--Editing by Katherine Rautenberg.  All Content © 2003-2013, Portfolio Media, Inc. 

 

 


