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COMMENTS

This edition of HR Advisor

focuses on some of the hottest

issues in employment law—is-

sues that present signi�cant

challenges for human resources

professionals: equal pay; transi-

tioning postpartum employees

back to work; minimizing the

risks attendant to litigation un-

der the Fair Labor Standards

Act (FLSA) and facilitating the

company's defenses to e�orts

to conditionally certify FLSA

classes; revisiting traditional,

annual performance reviews;

and designing and implement-

ing a teen summer work

program. These issues are

prevalent in modern employ-

ment litigation and have a

meaningful impact on employee

relations and the company's

bottom line.

Let's start with equal pay, an

issue that has received signi�-

cant attention by federal and

state legislatures and courts

around the country. Our article

notes that women now com-

prise roughly half of the Ameri-

can workforce, and they earn

79 cents for every dollar earned

by men. However, the federal

government's enforcement and

reporting e�orts under the

Equal Pay Act and Title VII of

the Civil Rights Act of 1964 do

not re�ect signi�cant �ndings of

pay bias. It is important to note

that, on January 29, 2016, the

Equal Employment Opportunity

Commission proposed an up-

date to the Employer Informa-

tion Report (EEO-1), which

would require that, beginning in

September 2017, EEO-1 �lers

with 100 or more employees

would be required to include

two additional data components

to EEO-1 reports: pay data and

hours worked. This data is in-

tended to help determine if em-

ployers are paying similarly sit-

uated men and women

di�erently. Employers would be

required to collect aggregate

W-2 data in 12 pay bands for

the 10 EEO-1 job categories. In

addition, we discuss the O�ce

of Labor's Federal Contract

Compliance Programs' in-

creased focus on investigations

of federal contractors in the

�nancial services and technol-

ogy sectors. And we focus on

the more stringent equal pay

laws in California and New York

that increase the burdens on

employers to justify pay dispari-

ties between men and women.

Next, we discuss e�orts em-

ployers need to make to ac-

commodate postpartum em-

ployees who are transitioning

back to work. A number of state

legislatures have increased pro-

tections for such employees;

the Patient Protection and Af-

fordable Care Act amended the
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FLSA to require covered em-

ployers to provide reasonable

break time for an employee to

express breast milk for her

nursing child for one year after

the child's birth; and the Family

and Medical Leave Act requires

covered employers to provide

eligible employees with 12

weeks of unpaid-job-protected

leave for the birth of a child. In

recognition of these and related

state and federal laws, our ar-

ticle provides a practical list of

“do's and don't's” to guide hu-

man resources professionals.

For example, we advise human

resources professionals to en-

sure that policies are uniformly

applied to postpartum employ-

ees; to be prepared to reason-

ably accommodate lactating

employees; and to understand

that pregnancy-related medical

conditions may trigger both

pregnancy and disability laws.

We then focus on what hu-

man resources professionals

need to know when companies

are facing conditional certi�ca-

tion motions where employers

are alleged to have unlawfully

deprived employees of overtime

pay or minimum wages under

the FLSA. These types of cases

have proliferated and present

signi�cant risks to employers.

Our article begins by explaining

the requirements of the FLSA

and how plainti�s' attorneys

seek to aggregate the claims of

scores of individuals through

conditional collective action cer-

ti�cation motions. We delve into

the disparate requirements im-

posed by various federal circuit

courts of appeals around the

country. Then we show how hu-

man resources professionals

can facilitate wide-scale decla-

ration campaigns to create a

record that shows variability

amongst the putative class,

which would militate against

collective action certi�cation.

We also show how human re-

sources professionals can facil-

itate compliance with the FLSA

and help defense counsel un-

derstand key policies and prac-

tices in order to rebut the plain-

ti�s' collective allegations.

Next we focus on the trend

towards abandoning the tradi-

tional model of annual perfor-

mance reviews. Our article ad-

vocates for a model that

provides routine, real-time feed-

back to employees, as doing so

is apt to improve employee per-

formance while providing em-

ployers with a more robust and

meaningful record of perfor-

mance issues that could be

used to fortify reasons for ad-

verse employment actions in

the event of myriad types of

employment litigation. Our ar-

ticle suggests that such an ap-

proach is especially well suited

for Millennial employees.

Lastly, as schools adjourn for

summer break and businesses

welcome students into the

ranks for temporary jobs, em-

ployers again are faced with

relatively unfamiliar rules and

regulations governing youth

employment. Given the hazards

of the modern workplace, spe-

cial care is required not only to

protect minor workers, but also

to comply with state and federal

laws that regulate child labor.

Designing and implementing a

teen summer work program is

much more complex and in-

volves much more risk than

many businesses realize. Our

article discusses this challenge

and provides insight on how to

create and implement a teen

summer work program.
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Increased Scrutiny on Equal Pay: Why
Resolution of Pay Bias May Require a Look
Beyond Existing Enforcement Mechanisms

Lauri A. Damrell & Jessica R.L. James*

In more than 50 years since

enactment of the federal Equal

Pay Act (“EPA”) and Title VII of

the Civil Rights Act of 1964

(“Title VII”), women have made

signi�cant progress in the work-

place and now make up roughly

half of the American workforce.

However, women still earn just

79 cents for every dollar earned

by men, and this number has

barely moved in over a decade.1

That said, it is still not clear that

employer bias is to blame. In-

deed, the pay gap measures

only the di�erence in average

earnings between all men and

all women; it is not a proxy for

pay bias—i.e., the failure to pay

women equal pay for equal

work. Eliminating pay bias is

important, but focusing heavily

on perceived employer bias

obscures a much more complex

web of factors contributing to

the problem of pay di�erences

between men and women.

While the pay gap continues

to make headlines, the federal

government's enforcement and

reporting e�orts under the EPA

and Title VII do not re�ect sig-

ni�cant �ndings of pay bias.

This inconsistency begs the

question whether the govern-

ment, employers, and society

as a whole ought to be thinking

more broadly—and beyond al-

leged discrimination—to identify

meaningful ways to narrow the

pay gap.

Notwithstanding these open

questions, federal and state

governments continue to double

down on the discrimination nar-

rative and have pushed for

greater scrutiny of employers

through legislation and execu-

tive action. Pushing the enve-

lope one step further, activist

groups are now �ling share-

holder proposals that, if passed,

would require companies to

publically disclose the percent-

age “pay gap” between male

and female employees and

planned steps to address it.2

Though these e�orts are well-

intentioned—no one can dis-

pute that women should be paid

the same as their male counter-

parts for substantially similar

work—it remains to be seen

whether these e�orts will �nally

narrow the gap.

This article summarizes the

recent developments in equal

pay law and highlights the on-

going complexities of this nu-

anced and high-pro�le issue.

*LAURI A. DAMRELL is a partner in the Sacramento office of Orrick, Herrington & Sutcliffe LLP. Lauri focuses her practice
on complex litigation and counseling involving wage-and-hour issues as well as systemic discrimination, particularly gender
discrimination. She is a governor-appointed Commissioner for the California Commission on the Status of Women and Girls. In
that role, she co-chairs the Commission's Gender Equity in the Workplace and Employment Subcommittee with California Labor
Commissioner, Julie Su. Lauri frequently writes and presents on diversity issues and was recently invited to speak at the U.S.
Capitol regarding the Paycheck Fairness Act. JESSICA R.L. JAMES is a managing associate in Orrick's Sacramento office. Her
practice involves employment litigation on a variety of legal issues, including defense of class action and single-plaintiff claims of
discrimination, harassment, wrongful termination, misclassification, and wage-and-hour violations. Jessica also has experience
counseling companies regarding pay equity, compensation analysis, and independent contractor classification issues.

HR Advisor: Legal and Practical Guidance E July/August 2016
© 2016 Thomson Reuters

5



INCREASED FEDERAL
ENFORCEMENT AND
REPORTING
REQUIREMENTS ON THE
HORIZON

OFCCP Narrowing its
Focus in 2017

In February, President Obama

released his FY 2017 budget to

establish funding for the De-

partment of Labor's O�ce of

Federal Contract Compliance

Programs (“OFCCP”). The

OFCCP has been on the front

line of the Administration's

equal pay initiatives and next

year's budget makes one cen-

tral priority very clear: the

OFCCP's increased focus on

complex investigations of fed-

eral contractors in the �nancial

services and technology

sectors.3

The OFCCP's budget justi�-

cation provides that the agency

will “establish two Skilled Re-

gional Centers” in San Fran-

cisco and New York with “highly

skilled and specialized compli-

ance o�cers capable of han-

dling various large, complex

compliance evaluations in spe-

ci�c industries, such as �nancial

services or information

technology.”4 These compliance

evaluations are geared toward

increasing the quality and time-

liness of case evaluations and

improving the e�ciency of

agency resources. The OFCCP

explains that it “must continu-

ally improve its enforcement

capability to identify discrimina-

tion in those economic sectors

that are increasingly complex.”5

In addition, the OFCCP is

eliminating its case closure tar-

gets and will take other steps

to measure how its sta� imple-

ments “its enforcement priori-

ties of complex systemic com-

pensation . . .”6 Until now, the

OFCCP has not identi�ed an

intent to focus on particular

sectors to push forward its pay

initiative and aggressively inves-

tigate pay and other employ-

ment practices like hiring and

promotion.7

This proposed focus is likely

in response to increased scru-

tiny from government contrac-

tors regarding the process and

e�ciency of OFCCP e�orts.

Lauren Weber of the Wall Street

Journal recently published an

article emphasizing the OC-

CFP's struggles to e�ectively

investigate and settle discrimi-

nation cases.8 Weber suggests

that the agency may have out-

grown its purpose, explaining

that prior to the Obama admin-

istration, “the OFCCP concen-

trated more on helping contrac-

tors comply with regulations

[and that] it has taken time and

money to gear up for the agen-

cy's aggressive role in protect-

ing workers.” However, despite

the OFCCP's “comprehensive

update to its sex-discrimination

guidelines . . . the agency is

completing fewer audits for

compliance with antidiscrimina-

tion, its core task.” She reports

that government contractors,

who make up nearly 25 percent

of the nation's workforce, argue

that the “meager number of

sett lements suggests the

agency has wasted resources

tackling a problem that hardly

exists. Supporters of the

OFCCP's e�orts say its limited

success shows how complex

fair-pay investigations can be.

Both sides agree that the

agency lacks the statistical and

other expertise required to root

out unequal pay.”

EEOC Proposes Addition
of Aggregate Pay Data for
EEO-1 Reports

On January 29, 2016, the

Equal Employment Opportunity

Commission (“EEOC”) pro-

posed an update to the Em-

ployer Information Report

(“EEO-1”), which already col-

lects employee information on

race, ethnicity, and sex, that

would allow for collection of ag-

gregate data on pay ranges and

hours worked from employers,

including federal contractors,

with 100 or more employees.9

In response to signi�cant con-

tractor commentary on the sub-

ject, the EEOC has said that the

OFCCP will utilize the new

EEO-1 instead of moving for-

ward with the Equal Pay Report

initially proposed by OFCCP.

Under the proposed informa-

tion collection request, begin-
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ning in September 2017, EEO-1

�lers with 100 or more employ-

ees (both federal contractors

and private industry) would be

required to include two ad-

ditional data components to

EEO-1 reports: pay data and

hours worked. This data is in-

tended to help determine if em-

ployers are paying similarly sit-

uated men and women

di�erently and identify whether

employers are either steering

women into lower paying jobs

or not promoting them to higher

pay bands. However, it remains

to be seen whether the EEOC's

attempted assurance of “pay

equality” will have any impact

on closing the pay gap. The

EEOC's aggressive enforce-

ment attempts have, so far,

failed to show any such pattern

of employer bias. Indeed, the

overwhelming conclusion from

thousands of OFCCP audits,

applying Title VII standards, is

that no evidence exists to sug-

gest pervasive employer dis-

crimination with regard to work-

ers in similarly situated jobs.

The proposed rule calls for

use of W-2 earnings as the

source of the pay data, but not

at the individual level. Rather,

employers will be required to

collect aggregate W-2 data in

12 pay bands for the 10 EEO-1

job categories.10 Employers will

then count and report the num-

ber of employees in each pay

band. According to the EEOC,

these pay bands will allow it “to

compute within-job-category

variation, across-job-category

variation, and overall variation,

which would support the EE-

OC's ability to discern potential

discrimination while preserving

con�dentiality.”11 Employers will

also be required to collect the

total number of hours worked

by the employees included in

each EEO-1 pay band. The

hours worked data “will allow

for analysis of pay di�erences

while considering aggregate

variations in hours.”12

According to the EEOC, the

new data “would provide EEOC

and [OFCCP] with insight into

pay disparities across industries

and occupations and strengthen

federal e�orts to combat

discrimination.”13 The EEOC

and OFCCP “would use this

pay data to assess complaints

of discrimination, focus agency

investigations, and identify ex-

isting pay disparities that may

warrant further examination.” In

addition, the EEOC plans to

publish aggregated data (likely

by industry and geographic

area) with the hopes that em-

ployers will use the published

data to analyze their own pay

practices to facilitate voluntary

compliance.

The EEOC's proposal came

under criticism during the agen-

cy's March 16, 2016 public

hearings on the subject.14 Of

primary concern is that the

proposed data compilation will

be far more summary and vague

than the individualized data

OFCCP has long requested in

audits. Use of W-2 income data

could also be inadequate be-

cause of the way certain types

of non-traditional income, like

stock options, are reported (or

not reported). Moreover, the

broad nature of jobs encom-

passed in EEO-1 categories will

allow no meaningful look at pay

of workers who are in any way

similarly situated in their skill,

e�ort, and responsibility. As

such, “false positives” may be

abundant and investigating

them will absorb valuable EEOC

and employer resources that

could instead be spent on more

targeted and meaningful e�orts.

STATE LAW
BATTLEGROUNDS FOR
EQUAL PAY ISSUES

Beyond the protections pro-

vided and enforced under the

EPA, two states, California and

New York, have passed more

stringent equal pay laws that

signi�cantly increase the bur-

dens on employers to justify

any pay disparity between men

and women.15 Following suit,

additional states have proposed

equal pay laws, but the outcome

of this legislation remains

undecided.

California

E�ective January 1, 2016,

California amended its equal

pay legislation through the Cali-

Increased Scrutiny on Equal Pay
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fornia Fair Pay Act (“the Act”)

(California Labor Code section

1197.5) to include more

employee-friendly provisions.16

Modeled after the federal Pay-

check Fairness Act, which has

been repeatedly introduced but

never passed in Congress for

over twenty years, California

now provides the nation's stron-

gest equal pay protections.

The most important aspect of

the new law is that it changes

the standard from “equal pay

for equal work” (which remains

the standard under the federal

Equal Pay Act) to “equal pay for

substantially similar work”

based on a composite of the

employee's skill, e�ort and re-

sponsibility, performed under

similar working conditions. The

California Assembly's Judiciary

Committee bill analysis also

explains that the “substantially

similar” standard is designed to

prevent employers from arguing

“that the jobs performed by

persons of opposite sex were

not ‘equal’ in every way.” The

Act also includes enhanced

anti-retaliation provisions in-

tended to improve transparency

about employees' salaries and

provides that employers may

not retaliate against employees

who discuss their own wages,

others' wages, or seek informa-

tion about another employee's

salary.

Unfortunately, some portions

of the bill are exceedingly vague

and ambiguous, with a myriad

of issues and high potential for

increased litigation. The up-

dated burden of proof is per-

haps the ripest area for inter-

pretive disputes. Under the new

law, employers must demon-

strate that unequal pay is based

on certain factors, including a

“bona �de factor other than

sex,” that is reasonably applied

and accounts for the entire pay

di�erence. Notably, the new law

fails to de�ne “reasonable” and

it places the burden on the

employer to demonstrate the

factor is: (1) not based on a

sex-based di�erential in com-

pensation; (2) job-related to the

position in question; and (3)

consistent with a business

necessity. The burden then

shifts back to the employee to

revive the claim if he or she

demonstrates that an alterna-

tive business practice exists

that would serve the same busi-

ness purpose without produc-

ing the wage di�erential. Finally,

the new law no longer requires

that the comparator wages be

from “the same establishment.”

The new burden shifting

framework for the “bona �de

factor other than sex” defense

arguably models Title VII, but it

leaves open many questions

about when and whether any

given compensation decision

will be “job-related” or “consis-

tent with business necessity.”

Will employers be able to pay

according “to the market” and

factor in whether there is a tight

supply of talented workers,

other competitive o�ers or a

lower prior salary? For example,

consider a law department hir-

ing two new lawyers at the

same level in the same area and

with the same background. One

is an employment lawyer from a

government agency and cur-

rently making $100,000 per

year and another is an associ-

ate from a private law �rm and

earning $200,000 per year. If

both are equal in their educa-

tional background and type and

years of experience, can the

employer o�er each a 10 per-

cent pay increase over their

prior salary, or must the start-

ing salary be equalized?

The Senate Judiciary's bill

analysis suggest that the law is

intended to target, among other

things, “the practice of basing a

starting salary on the employ-

ee's prior salary” and the “in-

herently gender-biased” nature

of the job market. Proponents

of the law argue that “employ-

ers should have control over the

way they determine wages, and

the employers should be choos-

ing methods that do not have

intentional or inherent wage

discrimination.” The new law

increases the burden on em-

ployers when defending wage

decisions based on factors

such as market conditions, the

employer's �nancial circum-

stance, or the need to o�er a

raise to retain a given worker at
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a given moment. Employers will

have to be prepared to point to

a speci�c reason that the

higher-paid employee adds

more value to the company than

his or her lesser-paid

counterpart. Employers may

also have to reassess compen-

sation decisions for employees

hired during periods of low labor

demand to match the wages of

employees hired during a pe-

riod of high demand. Practically

speaking, the new law may also

complicate moving for summary

judgment, as most circum-

stances will involve intricate

factual disputes as to whether

the employer's decisions were

“job related” and “consistent

with business necessity.”

These changes may ulti-

mately leave more discretion in

the hands of judges and juries

to determine what attributes

employers should value in their

employees as they make pay

and promotion decisions. But

there is much more to pay and

promotion decisions than meets

the eye, and values di�er from

industry to industry, employer

to employer, job to job and em-

ployee to employee. Each case

will present new challenges for

fact �nders as they try to deter-

mine whether pay disparities

arise from discrimination.

While heralded as the na-

tion's strongest law for remedy-

ing pay discrimination once it

occurs, there has been a strong

movement to take it one step

further. In 2015, the California

legislature also passed A.B.

1017, a bill that would have

prohibited asking job applicants

about their salary histories.

Governor Jerry Brown vetoed

the bill, explaining: “This year, I

signed SB 358 that gives Cali-

fornia the strongest equal pay

law in the nation. This bill

[AB1017], however, broadly

prohibits employers from ob-

taining relevant information with

little evidence that this would

assure more equitable wages.

Let's give SB 358 a chance to

work before making further

changes.” Notwithstanding

Governor Brown's strong mes-

sage about the relevance of

prior salaries in setting pay and

open questions regarding

whether consideration of prior

salary leads to biased decision-

making, California Assembly

Member Nora Campos intro-

duced a slightly modi�ed bill,

A.B. 1676, on January 19, 2016

that would prohibit an employer

from seeking a job applicant's

prior salary history and require

the employer, upon reasonable

request, to provide a pay scale

for the position an applicant is

applying for. The California Leg-

islative Women's Caucus has

identi�ed this bill as one of its

top �ve priorities for this legisla-

tive session.17

New York

E�ective January 19, 2016,

New York enacted a group of

eight bills, referred to as the

Women's Equality Agenda (“the

Agenda”), which expand pro-

tections for women in the work-

place and elsewhere in the

state.

As part of the Agenda, the

Achieve Pay Equity bill makes

several important amendments

to the state's equal pay law

(New York Labor Law section

194(1)), which until now, closely

tracked the federal Equal Pay

Act (EPA).18 Under prior law,

employers were required to

provide equal pay to men and

women in the “same establish-

ment” for “equal work,” de�ned

as work requiring “equal skill,

e�ort and responsibility” and

“performed under similar work-

ing conditions.”

The new law broadens the

meaning of “same establish-

ment” by de�ning it to include

workplaces located in the

“same geographic region” (but

no larger than a county), taking

into account population distri-

bution, economic activity and/or

the presence of municipalities.

Thus, the comparison of em-

ployee wages may go beyond a

single location, for example, two

retail stores of a company in the

same city or in di�erent cities

but in the same county.

The new law also replaces

the catch-all “any other factor

other than sex” defense to a

wage di�erential and with the

Increased Scrutiny on Equal Pay
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defense of “a bona �de factor

other than sex, such as educa-

tion, training, or experience.”

Similar to California, the new

law then shifts the burden on

the employer to demonstrate

that the factor: (1) is not based

on or derived from a sex-based

di�erential in compensation; (2)

is job-related with respect to

the position in question; and (3)

is consistent with a business

necessity. The new law also al-

lows the employee to rebut the

employer's defense with evi-

dence of an employment prac-

tice with a sex-based disparate

impact, an alternative practice

that would serve the same pur-

pose without the disparate im-

pact, and the employer's refusal

to adopt such a practice.

Finally, the new law provides

that employers may not prohibit

employees from inquiring about,

discussing or disclosing wage

information (except under very

limited circumstances), and it

triples the amount of liquidated

damages allowed for failure to

pay wages under the Labor

Law in cases of willful violations.

The Agenda also includes: (1)

the End Family Status Discrimi-

nation bill to protect parents or

guardians who are a�ected by

stereotypes about their ability

to work due to their status as a

parent or guardian of children;

(2) the Protect Women from

Pregnancy Discrimination bill,

which requires that employers

provide reasonable accommo-

dations for pregnancy-related

conditions; (3) the Protect Vic-

tims of Sexual Harassment bill

to protect all employees from

sexual harassment in the work-

place regardless of employer

size by eliminating the current

four-employee coverage

threshold; and (4) the Remove

Barriers to Remedying Discrimi-

nation bill that permits a prevail-

ing party in a sex-based em-

ployment discrimination case to

recover reasonable attorneys'

fees (with the condition that

employers may only collect

where a claim is deemed to

have been frivolous).

With the Agenda's enact-

ment, New York is recognized

for providing traction to an ex-

panding movement among

states to increase available

protections under federal law.

Thus, to the extent the Agenda

reinforces the penalties under

federal law, the new law is ex-

pected to “incentivize New York

employers to step up compli-

ance e�orts and ensure that

current policies intended to

prevent sex discrimination and

harassment are up-to-date and

are having their intended

e�ect.”19 More importantly, the

Agenda's more substantive

changes should put employers

on notice that their policies and

practices are likely due for a

close review, which—at the

very least—moves the conver-

sational ball forward.

Other State Laws of
Interest

In September 2015, New

Hampshire introduced a bill

titled the Gender Advancement

in Pay Act (S. 2070). If passed,

the new law would: (1) require

equal pay among men and

women without reducing the

opportunity for merit rewards;

(2) require employers to prove

there is “a business-related

factor other than sex” for dif-

ferences in pay (as opposed to

“any factor other than sex” as

under current law); (3) prohibit

retaliation against employees

for discussing (or not discuss-

ing) their pay information; and

(4) create civil penalties for

employers that willfully engage

in sex-based pay

discrimination.20 Fees collected

under these civil penalties

would be used to further study

the pay gap nationwide. This bill

is similar to legislation that was

introduced, but did not pass, in

2014 during the national debate

on the Paycheck Fairness Act.

In April 2016, Maryland

passed legislation that would

amend existing state equal pay

laws in to provide enhanced

protections to employees.21 No-

tably, this legislation corre-

sponds with ongoing develop-

ments regarding protections for

the transgender community by

incorporating “gender identity”

as a protected category in ad-

dition to “sex.” Maryland's ap-

HR Advisor: Legal and Practical Guidance

HR Advisor: Legal and Practical Guidance E July/August 2016
© 2016 Thomson Reuters

10



proach tracks language from

New York law and provides for

an expansion of geographic

comparators for employee

wages. The legislation also nar-

rows the available defenses to

equal pay di�erentials in a man-

ner nearly identical to Califor-

nia's Fair Pay Act.

Similar to California's and

New York's anti-retaliation pro-

visions, Connecticut, New

Hampshire, and Oregon have

enacted equal pay laws that

prohibit employers from retaliat-

ing against employees for dis-

cussing their wages with each

other or in general.22 North Da-

kota recently passed a law re-

quiring employers to maintain

records of employee compen-

sation for the length of an em-

ployee's tenure, and to report

on these records upon inquiry

from the state. Illinois amended

its equal pay laws to expand

coverage to employers with

four or more employers and

increase the amount of civil

penalties available for equal-

pay violations. Delaware, Min-

nesota, and Oregon now hold

state contractors accountable

for certifying their compliance

with state and federal equal pay

laws. Finally, Rhode Island has

created a tip line for employees

to report violations of the state's

gender-based wage discrimina-

tion laws.

In addition to the legislation

described above, nearly a

dozen states either proposed

or passed bills to address the

pay gap in 2015, including Cali-

fornia, Florida, Indiana, Louisi-

ana, Maryland, Massachusetts,

Michigan, New Jersey, Ohio,

Pennsylvania, South Carolina,

and Washington. While many

bills were vetoed before being

enacted into law, there is a

clear trend among states to ad-

dress equal pay matters on a

local level.

* * *

In just the past year, the

country has seen a signi�cant

increase in federal enforcement

and state legislation geared

towards resolving gender dis-

crimination and closing the pay

gap. However, whether these

results will be productive is yet

to be seen. Historic results from

OFCCP investigations and

EEOC enforcement actions fail

to show the number of viola-

tions that one would expect if

employer pay bias were cur-

rently the overwhelming driving

force behind the gender pay

gap in the American workplace.

This is not to suggest that pay

bias has been eradicated.

Rather, it suggests that the res-

olution of pay disparity warrants

a closer look at other potential

causes.
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Avoiding the Baby Blues: Do's and Don'ts
When Transitioning Postpartum Employees

Back to Work
Joseph M. Gagliardo & Sara P. Yager*

I. INTRODUCTION

Pregnancy and pregnancy-

related employment issues are

one of the most signi�cant op-

erational issues that employers

face, as well as a potential

source of legal liability if not

handled properly. The Equal

Employment Opportunity Com-

mission (the “EEOC”), courts,

and state and local legislative

bodies have started focusing on

these issues by publishing guid-

ance, interpreting laws that

were largely dormant, and pro-

actively passing additional

legislation. For instance, in June

2014, the EEOC issued en-

forcement guidance on the

Pregnancy Discrimination Act

(which was updated in June

2015) and increased its en-

forcement e�orts relating to

pregnancy and pregnancy-

related discrimination as part of

its 2013—2016 Strategic En-

forcement Plan. In March 2015,

the United States Supreme

Court held that an employee

had stated a claim of discrimi-

nation under the Pregnancy

Discrimination Act when her

employer's policy did not ac-

commodate pregnant employ-

ees with lifting restrictions, but

did accommodate workers who

had lifting restrictions related to

work injuries.1

Following the decision in

Young, many commentators, at-

torneys, and human resources

professionals have focused on

the accommodations employers

must provide to employees dur-

ing their pregnancies. Indeed,

the process of handling a preg-

nant employee is fraught with

opportunities for employers to

“get it wrong.” However, an

equally problematic process

involves navigating the postpar-

tum issues of employees, i.e.,

the period of time from child-

birth forward. This article fo-

cuses on e�ective strategies to

successfully transition postpar-

tum employees back into the

workplace and to avoid legal is-

sues in the process. First, the

article provides an overview of

the laws that currently govern

postpartum issues. Second, the

article provides a list of “do's”

and “don'ts” for employers to

consider in order to avoid some

of the most common pitfalls

with respect to transitioning

postpartum employees back to

work.

II. THE CURRENT STATE
OF THE LAW

Postpartum legal issues arise

at the intersection of a variety

of laws, including ones that:

protect women, pregnancy,

pregnancy-related medical is-

sues, and lactation; provide

leaves of absence; require ac-

commodation of disabilities

and/or pregnancies and
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pregnancy-related conditions;

and regulate a host of local and

state issues regarding child-

rearing. As an overview, Title VII

of the Civil Rights Act of 1964

(“Title VII”) prohibits employ-

ment discrimination and harass-

ment on the basis of sex,

among other protected

classi�cations.2 In 1978, Con-

gress enacted the Pregnancy

Discrimination Act (the “PDA”),

extending Title VII's protections

against sex discrimination to

discrimination “because of or

on the basis of pregnancy,

childbirth[,] or related medical

conditions.”3 Thus, by de�nition,

the PDA protects employees for

longer than just their pregnancy

by protecting them from dis-

crimination related to childbirth

or related medical conditions

that occur after the pregnancy

or childbirth. Further, the PDA

expressly provides that employ-

ers must treat “women a�ected

by pregnancy . . . the same for

all employment-related pur-

poses . . . as other persons not

so a�ected but similar in their

ability or inability to work.”4

Over the years, most states

have also passed legislation

expressly protecting pregnant

(and, depending how “preg-

nancy” is de�ned under the rel-

evant law, postpartum) employ-

ees in the workplace from

discrimination and harassment

and, in some cases, a�rmatively

requiring employers to provide

reasonable accommodations to

pregnant (and sometimes post-

partum) employees. For in-

stance, e�ective January 2015,

the Illinois legislature amended

the state's discrimination law,

the Illinois Human Rights Act

(the “IHRA”), to include preg-

nancy as a protected

classi�cation. The IHRA (like

many other state laws) de�nes

“pregnancy” broadly to include

not only pregnant employees,

but rather “pregnancy, child-

birth, or medical or common

conditions related to pregnancy

or childbirth,” 775 ILCS 5/1-

103(L-5), which therefore can

cover postpartum employees.

The IHRA explicitly requires

employers to provide reason-

able accommodations, includ-

ing, but not limited to: more

frequent or longer bathroom

breaks; breaks for increased

water intake or rest; assistance

with manual labor; light duty;

transfer to a less strenuous or

non-hazardous position; part-

time or modi�ed work schedule;

and a variety of other

accommodations.5 In short,

many state anti-discrimination

laws expand protections to

postpartum employees beyond

those required by federal law.

Additionally, other laws have

expanded to cover postpartum

issues relating to pregnancy.

For instance, in 2010, the Pa-

tient Protection and A�ordable

Care Act (the “ACA”) amended

Section 7 of the Fair Labor

Standards Act (“FLSA”) to re-

quire covered employers to

provide reasonable break time

for an employee to express

breast milk for her nursing child

for one year after the child's

birth each time such employee

has need to express the milk.6

Under the ACA, covered em-

ployers are also required to

provide a place, other than a

bathroom, that is shielded from

view and free from intrusion

from coworkers and the public,

which may be used by an em-

ployee to express breast milk.7

As with other discrimination and

accommodation laws, states

have sometimes legislated more

speci�c protections and accom-

modations for lactating mothers

than federal law provides. In

fact, according to the National

Conference of State Legisla-

tures, as of December 2015,

twenty-seven states, the Dis-

trict of Columbia, and the Dis-

trict of Puerto Rico had state-

speci�c laws relat ing to

lactating employees in the

workplace.

Finally, traditional, well-known

employment laws cover a vari-

ety of postpartum issues. For

instance, post-childbirth, eligible

employees may take leave un-

der the Family Medical Leave

Act (“FMLA”). The FMLA re-

quires covered employers to

provide eligible employees with

twelve weeks of unpaid, job-

protected leave for certain fam-

ily and medical reasons, includ-

ing, but not limited to, the birth
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of a child8 (A host of state and

local laws provide more expan-

sive leave—including paid

leave—for employees. For in-

stance, New York State re-

cently passed an expansive

paid family leave law that grants

quali�ed employees twelve

weeks of paid family leave, and

the City of San Francisco

passed an ordinance granting

quali�ed employees six weeks

of paid family leave.) Further-

more, some employees may

develop disabilities relating to

pregnancy or childbirth, in which

case the Americans With Dis-

abilities Act (the “ADA”) may

apply, depending on the scope

of the medical limitations. The

ADA prohibits workplace dis-

crimination against individuals

with disabilities, as well as re-

quires reasonable accommoda-

tions of quali�ed individuals with

disabilities, unless such accom-

modation would create an un-

due hardship for an employer

or a direct threat of safety.9 All

of these laws can converge

when an employee gives birth,

and a savvy employer must be

prepared—proactively—for the

common issues that arise.

III. CONSIDERATIONS
FOR EMPLOYERS

Human resources profession-

als are often the �rst point of

contact for employees with

questions or concerns regard-

ing the time after childbirth, so

they must become versed in the

federal, state, and local laws

that apply to the locations in

which their companies operate,

as well as how to use those

laws to e�ectively communicate

with employees. While the tips

below do not replace fact-

speci�c knowledge, they outline

considerat ions employers

should take into account when

determining how to proceed

with postpartum employees,

including when they should

seek legal guidance.

1. Do proactively evaluate
policies and procedures
relating to postpartum
employees.

As the saying goes, the best

o�ense is a good defense. Hu-

man resources professionals

are the best source for an em-

ployer to preemptively think

about how the business will

handle postpartum employees.

Does the company have a leave

policy for FMLA-qualifying em-

ployees? Does the company

have a leave policy for those

employees a�ected by preg-

nancy or childbirth that do not

qualify for FMLA? Does the

company need an accommoda-

tion policy beyond its ADA

policy in order to deal with

pregnancy and/or postpartum

accommodation issues? Are

there areas that meet the FL-

SA's guidelines on an area

where employees can express

breastmilk? Are there accom-

modations or resources that

have been granted to other em-

ployees in the past, such as

modi�ed schedules, work from

home privileges, or employee

assistance programs, which

may be reasonable accommo-

dations for postpartum employ-

ees a�ected by disability re-

lated to their pregnancy or

childbirth? What other state or

local laws govern postpartum

employees in your workforce?

Preemptively thinking about and

planning for leaves of absence,

lactating mothers in the work-

place, employee assistance for

postpartum depression, and

other postpartum issues en-

sures that employers are not

blind-sided or scrambling when

the need arises and ensures

that employee concerns are

t imely and e�ect ively

addressed. Furthermore, imple-

menting such policies clearly

helps manage employee expec-

tations and limit their anxiety

about leaving and returning to

work.

2. Don't miscalculate
FMLA leave (or other
leave) time, but do train
managers (and yourself)
not to express retaliatory
feelings.

Although it was always im-

portant, getting FMLA leave

“right” has become even more

imperative for human resources

professionals (as well as man-

agers and supervisors) in the

wake of a decision by a federal
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appellate court in March 2016

that individuals may be person-

ally liable for FMLA violations in

certain circumstances.10 Obvi-

ously, employers should not

engage in conduct to punish or

retaliate against employees for

having taken protected leaves,

including leave for postpartum

time. More di�cult sometimes,

however, is ensuring that em-

ployees in the workplace do not

make snarky comments or inap-

propriately express frustration

towards an employee because

of the operational strains re-

lated to postpartum leave or

issues. Such conduct can be

perceived as illegal harassment

or discrimination.

Although calculating the

amount of leave sounds basic,

employers sometimes forget to

double-check that they appro-

priately counted FMLA leave (or

other leave) time, which can be

especially tricky when employ-

ees have already used some,

but not all, of their FMLA leave

prior to childbirth. Unlike retali-

ation claims under the FMLA,11

employees claiming an em-

ployer interfered with their right

to FMLA leave do not have to

prove any sort of malicious or

retaliatory intent on the part of

the employer.12 The fact that

employees do not have to prove

intent on the part of employers

makes FMLA interference

claims particularly attractive to

plainti�'s attorneys represent-

ing postpartum employees or

former employees. In short, for

your own sake, as well as the

Company's sake, take the time

both at the beginning of the

FMLA (or other leave) request

and near the end of the request

to recalculate the employee's

entitlement to leave under your

company's policy and the law.

3. Do make sure that
supervisors and managers
are trained to be sensitive
to FMLA and postpartum-
related issues.

Unfortunately, human re-

sources professionals cannot

possibly be everywhere at ev-

ery time, which leaves manage-

rial and supervisory employees

sometimes shouldering the re-

sponsibility of appropriately

communicating about and with

postpartum employees. These

managers and supervisors

should receive preemptive train-

ing about how to be sensitive

to postpartum issues of em-

ployees without being overly

intrusive and/or learning more

information than the employer

“wants” to know. This training

should address the fact that

managerial and supervisory em-

ployees must avoid stereo-

types, such as voicing their

opinions about the lengths of

time an employee “should” take

o� after the birth of a child or

about what a “good” parent

does.13 This training should also

remind managers and supervi-

sors about the proper steps to

take—including, most impor-

tantly, documenting the request

and working with human re-

sources—when an employee

makes a request for an

accommodation.

4. Don't immediately doc-
ument previously unad-
dressed performance
issues.

Employers must be wary of

issuing employees returning

from pregnancy/chi ldbirth

counseling or discipline directly

upon the employee's return to

work. Timing matters in dis-

crimination and retaliation

cases, and courts look unfavor-

ably upon situations in which an

employee with no major docu-

mented performance issues

became pregnant and/or took

leave, then returned to an im-

mediate barrage of performance

criticism.14 Of course, perfor-

mance issues must be ad-

dressed; but those performance

issues should be addressed

prior to the pregnancy and

leave, lest they look like a guise

to hide an employer's urge to

discriminate against an em-

ployee for having been preg-

nant, having taken FMLA leave,

having a pregnancy-related

condition, or some other imper-

missible purpose. If a compel-

ling reason exists for why the

discipline or counseling can

only be given upon the return to

work, the counseling or disci-

pline documentation should
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spell out that reasoning. For

instance, if the employer took

over the employee's duties

while she was on leave and

found evidence of misconduct,

the employer should take ob-

jective notes about the date,

time, witnesses, and conduct to

support discipline upon the em-

ployee's return to work.

5. Do ensure that policies
are uniformly applied to
postpartum employees.

As with many areas of em-

ployment law, courts do not

look favorably upon double-

standards. If an employer has a

policy that applies to certain

groups of employees or gives

certain groups of employees

bene�ts, it should be ready to

o�er those same bene�ts to

postpartum employees. For in-

stance, if an employer provides

paid break times for other em-

ployees for non-lactating pur-

poses, they must do so for

postpartum employees.15 Simi-

larly, if an employer provides

�ex-time or work-from-home

arrangements for certain em-

ployees, it should be prepared

to provide those same bene�ts

to pregnant and postpartum

employees, lest it appear that

the policy or practice is dis-

criminating against employees

because of their sex.

6. Don't discriminate
against lactating
employees.

This issue is a corollary to the

previous issue of making sure

that policies are uniformly ap-

plied to postpartum employees.

While the law was vague for

many years, in a matter of �rst

impression in 2013, the Fifth

Circuit held that an employer

taking an adverse employment

action against a female em-

ployee because she was lactat-

ing or expressing milk consti-

tuted sex discrimination in

violation of Title VII.16 Other

courts have followed suit.17 In

short, taking an adverse em-

ployment action (such as reas-

signment, demotion, or reduc-

tion of hours) against an

employer because of her status

as a lactating individual, or ha-

rassing her for the same, will

violate Title VII and likely any

similar state or local laws.

7. Do be prepared to rea-
sonably accommodate
lactating employees.

Federal law provides the ba-

sic parameters for reasonably

accommodat ing lactat ing

employees: the ACA explicitly

requires employers to provide

reasonable break time for an

employee to express breast

milk and to provide a place,

other than a bathroom, that is

shielded from view and free

from intrusion from coworkers

and the public, which may be

used by an employee to ex-

press breast milk.18 With re-

spect to whether other federal

laws require more accommoda-

tions than the ACA, thus far,

federal courts have been reluc-

tant to hold that the PDA cre-

ates an obligation to reasonably

accommodate lactation.19

In reality, courts blur the lines

between discrimination and ac-

commodation cases when they

involve requests by employees

for reasonable accommodations

for lactation purposes.20 Thus, a

savvy employer should treat

lactation requests in a similar

manner to any other accom-

modation request by: taking

objective notes of the request

and follow-up discussions; en-

gaging in a undue hardship

analysis; and proposing reason-

able alternatives, if available.

Further, to the extent applicable

state or local laws exist, a savvy

employer should be familiar with

the requirements of the particu-

lar law, which may regulate the

locations and lengths of time

employers must provide for

breastfeeding employees,

among other issues.

8. Don't forget that
pregnancy-related medical
conditions may trigger
both pregnancy laws and
disability laws.

When an employee returns to

work following childbirth, that

employee may have medical

conditions relating to pregnancy

Avoiding the Baby Blues
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or childbirth. These condi-

tions—if they rise to the level of

a disability—must be treated in

the same respect as all dis-

abilities (i.e., no discrimination

because of that disability and

the obligation to provide rea-

sonable accommodations). As

one example, courts have held

that postpartum depression

quali�es as a disability under

the ADA,21 but there is no pre-

scribed list of medical issues

that qualify as a disability. In

general, if a postpartum em-

ployee requests an accommo-

dation for a medical condition

(or if a reasonable person would

be on notice that a medical

condition may be a�ecting the

employee's ability to perform

the essential functions of the

position), an employer should

engage in the interactive pro-

cess with that employee. In-

deed, courts look favorably on

employers who attempt to ac-

commodate postpartum em-

ployees, even if the accom-

modations o�ered do not

ultimately solve all issues.22

9. Do ask, “Is there
anything the company can
do to help you perform the
duties of your job?”

Like with all disabilities under

the ADA, if an employer sus-

pects that a pregnancy or

childbirth-related condition is

hampering a postpartum em-

ployee's ability to do her job,

the best question the employer

can ask is: “Is there anything

the company can do to help you

perform your job duties?” If the

employee says “no,” an em-

ployer should objectively docu-

ment the conversation and the

employee's response. If the em-

ployee says “yes,” as least the

company learns from the em-

ployee what accommodations

are being sought and can deter-

mine whether the company can

grant the accommodation or of-

fer a di�erent proposed

accommodation. In either case,

the objective documentation of

the conversations is an employ-

er's best evidence to prove that

it engaged in the interactive

process, weighed (and o�ered,

if possible) various accommo-

dations, and, essentially, made

a good-faith attempt to give the

employee every opportunity to

succeed at the company.

10. Don't ignore State
laws regarding employee
time o� for daycare and/or
school activities.

No federal law governs em-

ployees' rights to time o� for

school or daycare activities re-

lating to their children. However,

a variety of state and local

governments have passed leg-

islation that governs an employ-

ee's right to take time o� for

these issues. Currently, nine

states—California, Illinois, Loui-

siana, Massachusetts, Minne-

sota, Nevada, North Carolina,

Rhode Island, and Vermont—as

well as the District of Columbia

have leave laws that, in es-

sence, require employers to

provide leave for employees to

attend their children's school

act iv i t ies and/or daycare

activities. The application and

scope of these laws vary

greatly, including: whether the

laws apply to public, private, or

all employers; the size of em-

ployers to which the law ap-

plies; the amount of leave re-

quired under the law; whether

the leave must be paid by the

employer or not; and other

factors. However, human re-

sources professionals must be

aware of the nuances in the

states in which their companies

operate, which can be particu-

larly di�cult for companies op-

erating in a large number of

states.

IV. CONCLUSION

In short, the time period after

childbirth can be a complicated

time for employees, as well as

for employers. However, with

some pre-planning and knowl-

edge, human resources profes-

sionals can ease their compa-

nies' anxieties and ensure a

smooth transition back into the

workplace.

NOTES:
1Young v. United Parcel Service,

Inc., 135 S. Ct. 1338, 1344 191 L. Ed.
2d 279, 126 Fair Empl. Prac. Cas.
(BNA) 765, 98 Empl. Prac. Dec. (CCH)
P 45276, 91 Fed. R. Serv. 3d 507
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(2015).
242 U.S.C. § 2000e(k) & 2000e-

2(a).
342 U.S.C. § 2000e(k).
442 U.S.C. § 2000e(k).
542 U.S.C. § 2000e(k), 5/2-102(J).
629 U.S.C. § 207(r)(1).
729 U.S.C. § 207(r)(1).
829 U.S.C. § 2612(a)(1).
942 U.S.C. § 12112(a & b).
10See Graziadio v. Culinary Institute

of America, 32 A.D. Cas. (BNA) 1117,
26 Wage & Hour Cas. 2d (BNA) 323,
2016 WL 1055742 at *4–6 (2d Cir.
2016) (holding, in relevant part, that a
Director of Human Resources may be
an “employer,” and, therefore, liable,
under the FMLA for retaliation and
interference); Coulibaly v. Kerry, 130 F.
Supp. 3d 140, n.10 (D.D.C. 2015) (not-
ing that “[t]he question of whether the
FMLA permits actions against individu-
als as opposed to only employers is
the subject of a circuit split[,]” meaning
that not all federal courts agree on the
subject).

11See 29 U.S.C. § 2615(a)(2).
12See id. § 2615(a)(1); see also

Scruggs v. Carrier Corp., 688 F.3d
821, 825, 19 Wage & Hour Cas. 2d
(BNA) 771, 162 Lab. Cas. (CCH) P
36044 (7th Cir. 2012) (“An interfer-
ence claim does not require an em-
ployee to prove discriminatory intent
on the part of the employer”).

13See, e.g., Hicks v. City of Tusca-
loosa, 2015 Fair Empl. Prac. Cas.
(BNA) 192942, 26 Wage & Hour Cas.
2d (BNA) 262, 2015 WL 6123209) at
*18 (N.D. Ala. 2015) (in which supervi-
sory sergeant repeatedly expressed
dissatisfaction that police o�cer
needed twelve rather than six weeks
o� following the birth of her child).

14See, e.g., Hicks, 2015 WL

6123209, at *18 (holding there was
issue of fact on pregnancy discrimina-
tion claim when employer began writ-
ing up employee as soon as she re-
turned from leave). Cf. Martin v. Canon
Business Solutions, Inc., 119 Fair Empl.
Prac. Cas. (BNA) 1798, 21 Wage &
Hour Cas. 2d (BNA) 413, 2013 WL
4838913 at *4 (D. Colo. 2013) (“within
days of notifying Defendant of her
pregnancy and accompanying need to
take FMLA leave, Plainti� was given a
written warning which sharply criticized
her and called her work
‘unacceptable’.”).

15See Allen-Brown v. District of
Columbia, 2016 WL 1273176 at *
(D.D.C. 2016) (looking suspiciously at
situation where employer had light duty
policy that stated that employer could
place employee on light duty regard-
less of whether the employee had
requested it, and yet employer had
denied light duty to a lactating em-
ployee because she never completed
the paperwork to formally request light
duty even though she had asked for
it).

16E.E.O.C. v. Houston Funding II,
Ltd., 717 F.3d 425, 428, 118 Fair
Empl. Prac. Cas. (BNA) 891, 96 Empl.
Prac. Dec. (CCH) P 44835 (5th Cir.
2013).

17See, e.g., Allen-Brown, 2016 WL
1273176, at *11 (“Judges in other
jurisdictions have similarly concluded
that discrimination based on lactation
constitutes sex discrimination under
the PDA, both prior to and in the wake
of Houston Funding II and Young.”);
Hicks, 2015 WL 6123209, at *19–20
(“The court agrees that lactating is a
medical condition related to pregnancy
and childbirth, and that a lactating em-
ployee may not be treated di�erently
in the workplace from other employees
with similar abilities to work.”).

1829 U.S.C. § 207(r)(1).
19See, e.g., E.E.O.C. v. Houston

Funding II, Ltd., 717 F.3d 425, at 430
n. 6, 118 Fair Empl. Prac. Cas. (BNA)
891, 96 Empl. Prac. Dec. (CCH) P
44835 (5th Cir. 2013). Lara-Woodcock
v. United Air Lines, Inc., 999 F. Supp.
2d 1027, 1045 (N.D. Ill. 2013) (“A
number of courts have concluded that
an employer is not required to o�er ad-
ditional accommodations for breast-
feeding under Title VII or the PDA, be-
yond those o�ered to other employees
who need to tend to personal needs at
work.”); Falk v. City of Glendale, 2012
WL 2390556, at *4 (D. Colo. 2012)
(holding that the PDA does not compel
employers to a�rmatively provide
accommodations).

20See E.E.O.C. v. Vamco Sheet
Metals, Inc., 22 Wage & Hour Cas. 2d
(BNA) 1717, 2014 WL 2619812, at *6
(S.D. N.Y. 2014) (“Where a plainti�'s
claim focuses on adverse employment
actions or conditions relating to her
lactation breaks, as opposed to an al-
leged failure to accommodate a dis-
ability, an employer may be liable under
Title VII.”); Martin v. Canon Business
Solutions, Inc., 119 Fair Empl. Prac.
Cas. (BNA) 1798, 21 Wage & Hour
Cas. 2d (BNA) 413, 2013 WL 4838913,
at *8 (D. Colo. 2013) (holding that
employer's denial of “access to facili-
ties to express breast milk is relevant
to whether Defendant discriminated
against [plainti�] based on her
pregnancy.”).

21See, e.g., Hicks, 2015 WL
6123209, at *18.

22See, e.g., Moore v. CVS Rx
Services, Inc., 32 A.D. Cas. (BNA) 407,
2015 WL 6692266 at *15–17 (M.D.
Pa. 2015) (ruling in favor of employer
when employer had granted employee
su�ering from postpartum depression
a variety of accommodations, including
extra leave, but would not create a
new position for the employee and
ultimately took action against her for
failing to keep them apprised of medi-
cal changes).
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What Organizations Need to Know When
Facing Conditional Certi�cation Under

Section 216(B) of the FLSA
Kevin M. Cloutier, Jill S. Vorobiev, Courtney M. Ofosu, Mikela T. Sutrina*

Human resources profession-

als are often critical to formulat-

ing e�ective defense strategies

to wage and hour lawsuits �led

by employees for unpaid

overtime. They have deep insti-

tutional knowledge of employ-

ees' duties and responsibilities,

and the related practices of dif-

ferent locations within the em-

ployer organization. As a result,

defense attorneys frequently

rely on human resources pro-

fessionals to serve as the

“gateway” to the rest of the

organization. Understanding the

nature of these claims and the

procedural mechanisms under

the governing statutes will put

human resources professionals

in a better position to assist in

defending these actions. This

article explores the legal back-

ground and procedural nuances

of collective actions brought

under the Fair Labor Standards

Act seeking unpaid overtime,

how di�erent federal judicial

circuits across the country ana-

lyze these types of collective

action claims, and the steps hu-

man resources professionals

may take if their organization's

employees initiate one of these

actions. In particular, this article

focuses on the �rst stage of

these actions—known as the

“notice” or “conditional certi�-

cation” stage—and the stan-

dard for conditional certi�cation

under the Fair Labor Standards

Act, as well as how human re-

sources professionals may help

formulate a successful defense

to conditional certi�cation. Fi-

nally, this article touches on

some steps that may be taken

to proactively limit liability under

the FLSA.

THE FAIR LABOR
STANDARDS ACT

The Fair Labor Standards Act

or “FLSA” (often referred to as

“�issa”) is the federal law that

sets the national minimum

wage; it guarantees certain em-

ployees the right to overtime

pay and establishes regulations

for minors in the workforce.1

Private and public sector em-

ployees alike fall under FLSA's

purview. Coverage under FLSA

with respect to overtime pay is

largely determined by an em-

ployee's exempt or non-exempt

status. FLSA dictates that non-

exempt workers must be paid

at least one and one-half times

their hourly rate of pay if they

work more than 40 hours in a

work week.2 This directive does

not apply to exempt workers,

who commonly include adminis-

trative, executive, and profes-

sional employees, and certain

computer and outside

salespeople.3 The lion's share

of American employees are

considered “non-exempt”, and

therefore trigger the FLSA's

requirements under Section

216(b).4

SECTION 216(b) OF THE
FLSA AND COLLECTIVE
ACTIONS

Section 216(b) of the FLSA

provides the legal mechanism

by which plainti� employees

*KEVIN M. CLOUTIER and JILL S. VOROBIEV are Partners and COURTNEY M. OFOSU and MIKELA T. SUTRINA are As-
sociates in the Labor and Employment Practice Group at Sheppard, Mullin, Richter & Hampton LLP in its Chicago office.
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may bring a “collective action”

against an employer on behalf

of themselves and a group of

“similarly situated” employees

for violations of FLSA, such as

unpaid overtime or misclas-

si�cation of exempt status.5

A collective action is di�erent

from a class action, which is

governed by Rule 23 of the

Federal Rules of Civi l

Procedure. The most notable

di�erence between a collective

action and a class action is that

in a 216(b) collective action, a

plainti� employee must opt in to

the lawsuit by giving written

consent.6 In contrast, a Rule 23

plainti� must opt out of a Rule

23 class action. Thus, employ-

ees who opt in are actual party

plainti�s as opposed to the

nameless class members they

may be in a Rule 23 action.

Because both Rule 23 and

Section 216(b) plainti�s require

certi�cation to aggregate indi-

vidual claims and proceed as a

collective or class, a few courts

have considered employing the

same test used to certify Rule

23 plainti�s to analyze the simi-

larly situated requirement.7 Un-

der Rule 23, plainti�s are re-

quired to show, among other

things, that (1) the proposed

class is too numerous for indi-

vidual plainti�s to simply join the

lawsuit; (2) there are common

questions of law and fact to the

class; (3) the claims and defen-

ses of the representative par-

ties are typical of the claims or

defenses of the class; and (4)

the representative parties will

fairly and adequately protect

the interests of the class.8

A Rule 23 analysis arguably

makes conditional certi�cation

harder to achieve. It is for this

reason that many courts have

refused to employ a Rule 23

analysis when deciding whether

certi�cation of a collective ac-

tion is appropriate. For example,

O'Brien v. Ed Donnelly Enters.,

Inc.,9 held that “[w]hile Congress

could have imported the more

stringent criteria for class certi-

�cation under Fed. R. Civ. P. 23,

it has not done so in the

FLSA.”10 Similarly, Lillehagen v.

Alorica, Inc. held that a Rule 23

de�nition of similarly situated

“would be noxious for plainti�s

bringing collective action suits

under the FLSA.”11

In lieu of Rule 23 for FLSA

claims, most courts split the

certi�cation process into two

stages. The “conditional certi�-

cation” or “notice” stage is the

�rst, more lenient step in the

certi�cation process where a

court determines “whether the

putative class members' claims

are su�ciently similar to merit

sending notice of the action to

possible members of the

class.”12 Courts generally re-

quire plainti�s only to make a

“modest factual showing”—

whether through the complaint

allegations alone or through

declarations or some limited

discovery—that plainti�s and

members of the proposed col-

lective action are similarly

situated.13 Assuming plainti�s

survive the conditional certi�ca-

tion stage, the parties engage

in more substant ial fact-

gathering or discovery. Stage

two of certi�cation comes after

this fact-gathering or discovery

phase, and it is here that the

defendant can move to decertify

the putative class and bar the

plainti�s from proceeding on

their Section 216(b) claims as a

collective. In considering a de-

fendant's motion for decerti�ca-

tion, courts typically apply “a

stricter standard” to determine

if the evidence in fact shows

that the plainti�s are su�ciently

similarly situated to each

other.14 This article focuses on

the �rst stage of the certi�ca-

tion process.

HOW SIMILARLY
SITUATED IS “SIMILARLY
SITUATED”?

Collective actions under Sec-

tion 216(b) may be conditionally

certi�ed (stage one) if the plain-

ti�s can establish the putative

members are similarly situated.

But, what does “similarly situ-

ated” actually mean? The FLSA

does not de�ne “similarly situ-

ated” and instead gives discre-

tion to courts in deciding

whether to conditionally certify

a class of similarly situated em-

ployees, resulting in a patch-

Conditional Certi�cation Under Section 216(B)
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work of case law across the

country.15

A lack of clear direction from

the FLSA gives rise to a number

of questions. Do all of the em-

ployees in the putative collec-

tive need to have the same job

duties, responsibilities, and

work environment, and be sub-

ject to the same managerial

practices? Or do they simply

need to be subject to the same

alleged unlawful policy or prac-

tice? The answer is, it depends.

The answer also determines

whether conditional certi�cation

is e�ectively presumed by a

court or whether employer or-

ganizations have a reasonable

chance of successfully defend-

ing against conditional certi�ca-

tion under the �rst prong of

Section 216(b).

The Judicial Circuits
Employ Di�erent Analyses

This article's similarly situ-

ated analysis is reviewed in the

context of the various case law

in the “judicial circuits” across

the country, which exercise

jurisdiction over the federal

courts in each state. There are

eleven (11) circuits, a separate

circuit for the District of Colum-

bia and the Federal Circuit

where federally appealed patent

cases are mainly heard. Each

circuit is made up of federal

district courts in each state and

a circuit appellate court. For

example, the First Circuit is

responsible for jurisdiction over

the federal courts in Maine,

Massachusetts, New Hamp-

shire, Puerto Rico, and Rhode

Island. The Eleventh Circuit, as

another example, is responsible

for jurisdiction over the federal

courts in Alabama, Florida and

Georgia.

Di�erent judicial circuits

across the country apply di�er-

ent standards in conducting the

“similarly situated” analysis. Al-

though there is no bright-line

test for any court given that

these cases often are ad-

dressed on a case-by-case

basis, federal district courts

generally apply one of the fol-

lowing three analyses:

1. Are the putative class

members' day-to-day job

duties, job location, and

work environment similar

enough to warrant condi-

tional certi�cation?

2. Is there an allegation of a

widespread unlawful

policy a�ecting the puta-

tive class members?

3. Or, does the “hybrid”

combination of (1) and (2)

indicate the putative class

members are su�ciently

similarly situated?

An example of the �rst anal-

ysis can be found in the Elev-

enth Circuit, where some courts

take a nuanced look at what the

putative class members actually

do day-to-day, where they

work, and how various job sites

or locations operate in deter-

mining whether these employ-

ees are “similarly situated.”16

In contrast, courts in the Sec-

ond Circuit largely focus on the

policy at issue in a similarly sit-

uated analysis and rarely con-

sider the potential di�erences

between putative class mem-

bers' job duties.17

Adding to this varied frame-

work are the circuits that apply

a “hybrid” analysis, or number

(3) above. For example, courts

in the First Circuit give equal

weight to the job duties of the

putative class members and the

general policy at issue, which

creates a more stringent simi-

larly situated standard.18

Further increasing the com-

plexity, courts in the Third Cir-

cuit are split on the threshold to

which they hold plainti�s in

making the conditional certi�ca-

tion determination. Some courts

in the Third Circuit, particularly

those in the districts of Pennsyl-

vania, employ a more lenient

standard and only require plain-

ti� employees to demonstrate

the existence of a common plan

or policy.19 In contrast, other

courts in the Third Circuit, such

as several district courts in New

Jersey, require plainti� employ-

ees to show a “modest factual

nexus” between their allega-

tions and those of the proposed

class members.20
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The “trend” in a speci�c cir-

cuit or district court is important

in evaluating Section 216(b)

collective actions because

whether a court applies a (1)

“job duties,” (2) “policy,” or (3)

“hybrid” analysis directly im-

pacts the threshold of what

plainti�s must allege to meet

the similarly situated test. At

this time, there is no circuit that

consistently applies solely a

“job duties” analysis, whereas

there are circuits that trend to-

ward consistently applying ei-

ther a “policy” or “hybrid” anal-

ysis, which are more fully

discussed below.

Often, in circuits where plain-

ti� employees must only allege

that the putative class is subject

to a widespread unlawful policy,

conditional certi�cation is rou-

tinely granted. In circuits where

courts take a closer look at em-

ployees' job duties to determine

whether there is a factual simi-

larity or nexus between plainti�s

and putative collectives, plain-

ti�s may face a more di�cult

condit ional cert i�cat ion

showing. In such settings, em-

ployer organizations may have

a better chance of formulating

an initial strategy to defeat mo-

t ions for condit ional

certi�cation.

Policy Circuits

A number of courts have cre-

ated low thresholds for condi-

tional certi�cation by merely

requiring the plainti�s to show

they and the putative collectives

were subject to a common

policy or plan that violated the

FLSA, such as courts in the

Second Circuit, as noted above

in Fasanelli v. Heartland Brew-

ery, Inc.21 Additionally, the Sixth

Circuit in Monroe v. FTS USA,

LLC,22 concluded that although

the plainti�s shared the same

job responsibilities and worked

in the same location as the

named plainti�s, key to condi-

tional certi�cation was the fact

that “the record contains ample

evidence of a company-wide

policy of requiring technicians

to underreport hours that origi-

nated with FTS executives.”23

Butler v. DirectSAT USA,

LLC,24 a decision from the Dis-

trict Court of Maryland sitting in

the Fourth Circuit, typi�es an-

other example of the low

threshold required by policy-

driven courts. In Butler, the

court focused on “the same

timekeeping policies and prac-

tices and same compensation

plan”, more so than on whether

putative class members worked

the same shifts or at the same

facility, in granting conditional

certi�cation.25

Why do these courts use low

thresholds to analyze condi-

tional certi�cation? Interestingly,

the justi�cations that “policy”

courts give for using these

lower thresholds di�er. For ex-

ample, in Hussein v. Capital

Bldg. Servs. Grp., Inc.,26 the

District Court of Minnesota (sit-

ting in the Eighth Circuit) rea-

soned that conditional certi�ca-

t ion is granted l iberal ly

“because the court has minimal

evidence for analyzing the

class.”27 A lack of evidence,

however, is not always the rea-

son that courts are quick to

grant conditional certi�cation. In

the Third Circuit, Pereira v. Foot

Locker, Inc.,28 for example,

granted conditional certi�cation

based on the existence of a

single plan or policy, despite the

fact that the defendant prof-

fered “volumes of evidence” to

refute plainti�'s claims regard-

ing the policy at issue. In grant-

ing certi�cation, the court found

that the evidence presented

was more appropriate for the

decerti�cation stage and im-

proper at the “notice” stage.29

Whatever their stated justi�ca-

tions, policy-driven courts seem

to be of the view that the true

analysis under the similarly sit-

uated test comes at the second

“decerti�cation stage”, and

therefore only require a minimal

showing of commonality to

achieve conditional certi�cation.

Hybrid Circuits

Courts in “hybrid” circuits

often consider the job duties,

work locations and work envi-

ronments of the putative class

members, as well as the alleged

unlawful policy at issue in de-

ciding whether to grant condi-
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tional certi�cation. Because of

this arguably more nuanced

analysis, conditional certi�ca-

tion is not as presumptive in

these circuits as it may be in

others, and plainti� employees

may be held to a higher thresh-

old for conditional certi�cation.

In Smith v. Tradesmen Int'l

Inc., the Southern District of

Florida (sitting in the Eleventh

Circuit), set forth the following

factors that “a district court

should consider . . . in making

the simi lar ly si tuated

determination”:

1) [W]hether the plainti�s all
held the same job title; 2)
whether they worked in the
same geographic location; 3)
whether the alleged violations
occurred during the same time
period; 4) whether the plainti�s
were subjected to the same
policies and practices, and
whether these policies and
practices were established in
the same manner and by the
same decision maker; [and] 5)
the extent to which the ac-
tions which constitute the vio-
lations claimed by Plainti�s
are similar.30

In Tradesmen Int'l, the court

a�rmatively reached beyond

the alleged policy at issue to

consider a variety of potential

di�erentiators between the pu-

tative class members to deter-

mine whether they were simi-

larly situated. This type of

analysis puts a heavier burden

on plainti� employees to not

only establish a common policy

but also to demonstrate that the

putative class members share

job duties, work at locations

with similar practices, and were

aggrieved in the same manner.

Plainti� employees before these

courts cannot merely rely on

bald assertions that they

“worked o�-the-clock” and

hope to obtain conditional

certi�cation. The Tradesman

Int'l court denied conditional

certi�cation because “the sole

evidence of similarly situated

employees submitted by Plainti�

consist[ed] of three (3) identical

a�davits of employees with dif-

ferent job titles, di�erent job re-

sponsibilities, and who work in

di�erent geographic locations

than Plainti�.”31

However, even in hybrid cir-

cuits, courts will still grant con-

ditional certi�cation if the named

plainti�(s) can establish the

putative class members “have

the same general job descrip-

tion and duties, have similar

terms of employment, record

and bill their time on an hourly

basis, and receive similar train-

ing and directives from manage-

ment,” which may not require

more than a�davits submitted

by the named plainti� and one

putative class member.32 The

key takeaway is that hybrid

analysis courts may be swayed

by a defendant employer's evi-

dence that the putative class

members are not similarly situ-

ated in their job duties, geo-

graphic location and work

practices. In such cases, defen-

dant employers stand a �ghting

chance to defeat conditional

certi�cation at stage one. Hu-

man resources professionals

are critical in assisting counsel

in evaluating these potential dif-

ferentiating factors.

WHAT TO DO WHEN
FACING A SECTION 216(b)
ACTION

First Things First

What happens when your or-

ganization is facing a recently

�led motion for conditional cer-

ti�cation under Section 216(b)

of the FLSA? Human resources

personnel are the �rst line of

defense for these actions. They

are the gatekeepers of

information. They are critical in

identifying the policies and

practices at issue, gathering the

relevant job descriptions of sets

or subsets of employees, pin-

pointing the appropriate em-

ployees and supervisors to in-

terview, and warning defense

counsel of any “red �ags” in

defending the action. In addition

to their responsibility for the

implementation and dissemina-

tion of employee policies, hu-

man resource personnel often

have an “ear to the ground”

within the organization and

know if there are certain job

sites with potentially troubling

practices, managers who tend

to ignore policies, or “problem”

employees. Often, human re-

sources can identify the major

issues at stake before the liti-

gation heats up. Based on this
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knowledge, employer organiza-

tions are better equipped to

determine whether an aggres-

sive defense to conditional cer-

ti�cation, such as a “declaration

blitz” (e.g., obtaining supporting

declarations from employees

throughout the organization), is

appropriate.

You should consider asking

the following questions when

you receive notice of a Section

216(b) motion for conditional

certi�cation to frame next steps:

1) What exactly are the

plainti� employees alleg-

ing?

a. Are they seeking a

collective action be-

cause they were not

paid overtime for o�-

the-clock work? Be-

cause they were mis-

classi�ed? Because

they were subject to

a practice which de-

nied them overtime

wages?

b. Are there state law

claims at issue that

may implicate over-

lapping concerns?

2) What is the size and

composition of the puta-

tive class?

a. Is it only employees at

a certain job site? In

a certain position?

b. Are the plainti� em-

ployees alleging the

putative class in-

cludes former em-

ployees in addition to

current employees?

3) Do the named plainti�

employees:

a. Share the same job

position?

b. Work at the same job

site or in a similar

work environment?

c. For the same man-

ager?

d. Perform the same or

substantially similar

duties and responsi-

bilities?

e. Work similar hours

and shifts?

4) Does the putative class:

a. Share the same job

position?

b. Work at the same job

site or in a similar

work environment?

c. For the same man-

ager or subject to

similar managerial

practices?

d. Perform the same or

substantially similar

duties and responsi-

bilities?

e. Work similar hours

and shifts?

5) Are there any potential

issues in-house or out-

side counsel need to be

aware of?

These questions will help iden-

tify the policy or practice at the

center of the lawsuit, the class

of employees potentially in-

cluded, and the managers with

whom to speak �rst to frame

the litigation strategy.

What's Next?

When faced with a wage and

hour class action claim, you

should consider whether a dec-

laration campaign (“blitz”) could

help defeat condit ional

certi�cation. Declaration cam-

paigns are potentially expensive

and disruptive, but they may be

e�ective in defending against

conditional certi�cation in the

right circumstances. While

courts review claims on a case-

by-case basis, it is important to

know if the circuit in which the

action was �led is a “policy”

circuit or a “hybrid” circuit, or if

any courts in the circuit apply a

“job duties” analysis. Particu-

larly if the action is �led in a

“hybrid” circuit, a declaration

campaign may help the defen-

dant defeat conditional certi�-

cation by highlighting to the

court the myriad of ways in

which employees in the pro-

posed collective class di�er

with respect to job title and/or

duties, geography, work envi-

ronment, timekeeping methods,

and/or the alleged practice at
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issue. Declarations may prove

less fruitful at the �rst stage of

certi�cation, however, if most

courts within the circuit only

require that the plainti�s allege

that they were subject to the

same policy or practice that

violated the FLSA.

PROACTIVE POLICIES TO
IMPLEMENT IN THE
FUTURE TO MINIMIZE
COLLECTIVE ACTION
LIABILITY

Even if your organization or

your client is not facing a Sec-

tion 216(b) action, there are

steps you may take to proac-

tively limit liability under the

FLSA and minimize exposure

for potential Section 216(b)

actions.

Maintain And Enforce
Compliant Policies

Having and enforcing a writ-

ten policy that prohibits o�-the-

clock work may help rebut al-

legations that hundreds or

thousands of employees were

subject to a plan or policy viola-

tive of the FLSA. Employee

handbooks and policies should

also make clear that non-

exempt employees working

more than 40 hours in a given

workweek are paid one and

one-half times their hourly rate

of pay. Companies should also

consider posting these policies

at job sites, including cafeterias,

break or locker rooms, to en-

sure that workers are aware of

the rules, are abiding by those

rules, and are reporting possible

violations. Additionally, compa-

nies should consider issuing

employee “reminders” or

memorandums setting forth

prohibitions on at least an an-

nual basis.

Organizations should also

consider implementing elec-

tronic timekeeping systems to

ensure that employees' time is

automatically, objectively and

accurately recorded.

Consider Regular Training
For Managers And
Supervisors

Sometimes, no matter how

strong an organization's poli-

cies, if managers and supervi-

sors do not consistently follow

these policies, employers may

still face liability. Regular train-

ing helps to minimize these

risks. Training may include edu-

cation about “o�-the-clock”

work, proper timekeeping pro-

cedures, recording and calcu-

lating overtime, and ensuring in-

dividual employees comply with

all policies.

If your organization has sep-

arate locations with di�erent

practices, ensure you take

those varying practices and job

locations into account to tailor

training for managers. It is im-

portant to conduct regular train-

ing on not only a global or na-

tional level, but also at each

individual location to account

for varying local practices.

An organization's managers

and supervisors may them-

selves help minimize liability

under the FLSA by ensuring

employees also comply with all

policies. Managers and supervi-

sors are on the “front lines” and

can help ensure employees are

not working o�-the-clock. In

particular, managers and super-

visors should ensure that em-

ployees are not working before

clocking in, are leaving after

they clock out, and are record-

ing all hours worked accurately.

Diligent training and education

for your workforce can go a

long way in minimizing risk and

liability under the FLSA.

Final Thoughts

Though Section 216(b) ac-

tions continue to rise for both

misclassi�cation and o�-the-

clock claims, understanding the

business and nature of the em-

ployee's work may help provide

an early strategy for the e�ec-

tive defense of such claims. Hu-

man resources professionals

are key to understanding this

background.

NOTES:
1See, e.g., 29 U.S.C. §§ 207(a)(1),

212(c)–(d), 219(a)(1).
229 U.S.C. § 207(a)(1).
3See 29 U.S.C. § 213(a)(1), (17).
4See the Department of Labor's

website, last visited April 28, 2016, at:
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http://www.dol.gov/whd/overtime/fs
17d�professional.htm (“The FLSA
requires that most employees in the
United States be paid at least the
federal minimum wage for all hours
worked and overtime pay at time and
one-half the regular rate of pay for all
hours worked over 40 hours in a
workweek.”).

5See 29 U.S.C. § 216(b).

6See 29 U.S.C. § 216(b) (“No em-
ployee shall be a party plainti� to any
such action unless he gives his consent
in writing to become such a party and
such consent is �led in the court in
which such action is brought”).

7See, e.g., Shushan v. University
of Colorado at Boulder, 132 F.R.D.
263, 267, 63 Ed. Law Rep. 230, 53
Fair Empl. Prac. Cas. (BNA) 1347, 55
Empl. Prac. Dec. (CCH) P 40383 (D.
Colo. 1990) (plainti�s must meet all
requirements of Rule 23 in order to
proceed as a collective action under
Section 216(b)).

8Fed. R. Civ. P. 23(a)(1).

9 O'Br ien v . Ed Donne l l y
Enterprises, Inc., 575 F.3d 567, 15
Wage & Hour Cas. 2d (BNA) 225, 158
Lab. Cas. (CCH) P 35610 (6th Cir.
2009).
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Hour Cas. 2d (BNA) 1441, 160 Lab.
Cas. (CCH) P 35832, 77 Fed. R. Serv.
3d 1078 (2d Cir. 2010); Harris v.
Vector Marketing Corp., 716 F. Supp.
2d 835, 837 (N.D. Cal. 2010).

14Lewis v. Wells Fargo & Co., 669

F. Supp. 2d 1124, 1127,15 Wage &
Hour Cas. 2d (BNA) 847 (N.D. Cal.
2009).

15See Grayson v. K Mart Corp., 79
F.3d 1086, 1097,70 Fair Empl. Prac.
Cas. (BNA) 770 (11th Cir. 1996);
Hussein v. Capital Building Services
Group., Inc., 2015 Wage & Hour Cas.
2d (BNA) 384762, 2015 WL 7313858
*5 (D. Minn. 2015) (“Courts have dis-
cretion, in ‘appropriate cases,’ to facil-
itate the opt-in process by condition-
ally certifying a class and authorizing
court-supervised notice to potential
opt-in plainti�s.”).

16See, e.g., Smith v. Tradesmen
Intern., Inc., 289 F. Supp. 2d 1369,
1372, 9 Wage & Hour Cas. 2d (BNA)
319 (S.D. Fla. 2003) (arguing that a
district court should consider a number
of factors in the similarly situated anal-
ysis, including job titles, geographic lo-
cation, time period, and the policies
and practices to which the putative
class members were subjected).

17See, e.g., Fasanelli v. Heartland
Brewery, Inc., 516 F. Supp. 2d 317,
321 (S.D. N.Y. 2007) (the primary in-
quiry in the �rst stage of conditional
certi�cation is whether the plainti�s
and “other putative collective action
members were victims of a common
policy or plan that violated the law”)
(internal citations omitted).

18See Prescott v. Prudential Ins.
Co., 729 F. Supp. 2d 357, 367 (D. Me.
2010) (where the court analyzed both
the alleged policy at issue and the
putative class members' job duties in
granting conditional certi�cation); Kane
v. Gage Merchandising Services, Inc.,
138 F. Supp. 2d 212, 215, 143 Lab.
Cas. (CCH) P 34305 (D. Mass. 2001)
(where the court considered the puta-
tive class members' job location, indi-
vidual managers, and explicit policy at
issue in determining whether to grant
conditional certi�cation).

19See Pereira v. Foot Locker, Inc.,
261 F.R.D. 60, 67–68 (E.D. Pa. 2009)
(where the court granted conditional
certi�cation based on the existence of
a single plan or policy despite “volumes
of evidence” provided by the defendant

to refute plainti�s' allegations).
20See White v. Rick Bus Co., 743

F. Supp. 2d 380, 389 (D.N.J. 2010)
(where the court denied certi�cation
because plainti� employees only pro-
vided blanket assertions instead of
facts regarding similar job duties or
other factors).

21Fasanelli v. Heartland Brewery,
Inc., 516 F. Supp. 2d 317, 321 (S.D.
N.Y. 2007).

22Monroe v. FTS USA, LLC, 815
F.3d 1000, 26 Wage & Hour Cas. 2d
(BNA) 137 (6th Cir. 2016).

23Monroe v. FTS USA, LLC, 815
F.3d 1000, 1011, 26 Wage & Hour
Cas. 2d (BNA) 137 (6th Cir. 2016).

24Butler v. DirectSAT USA, LLC,
876 F. Supp. 2d 560, 21 Wage & Hour
Cas. 2d (BNA) 1298, 162 Lab. Cas.
(CCH) P 36012 (D. Md. 2012).

25Butler v. DirectSAT USA, LLC,
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31Smith v. Tradesmen Intern., Inc.,
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A Brave New World for Performance
Evaluations: A Litigator's Commentary on the

Abandonment of Annual Reviews and
Insurgence of Talent Management

Technology
Geoffrey C. Westbrook, Seyfarth Shaw*

INTRODUCTION

Advances in information tech-

nology have led to dramatic

changes in corporate life and

business. As a norm, communi-

cation is instantaneous and

global. An ever increasing

amount of company-wide dis-

course is electronic. The rise of

big data and cloud computing

has largely replaced the centu-

ry's old �le room. Firewalls and

encryption tools are now more

critical to a company's security

than adequate locks on the

doors. In recent years, the tech-

nology wave has �ooded the

human resources space and

spurred a nationwide re-

evaluation of the traditional per-

formance evaluation. Long pro-

ponents of the annual review, a

growing number of the coun-

try's most respected busi-

nesses have abandoned it in

favor of web and mobile ap-

plications and talent manage-

ment software, o�ering immedi-

ate performance feedback as a

primary bene�t (among others).

The transition is evidentially

motivated by the many long-

held and heavily reported criti-

cisms of annual evaluations as

ine�ective, stale and an increas-

ingly unjusti�able use of com-

pany resources. Millennial em-

ployees, who now make up a

majority of the workforce over

Generation X, are especially

driving the movement for a re-

imagined evaluation.

This article examines modern

approaches and modi�cations

to the formal, annual review

process from a litigation at-

torney's perspective. In today's

overly-litigious climate, employ-

ment litigation is an unavoidable

reality for national and small

businesses alike. Anyone famil-

iar to the experience knows

single-plainti� and class actions

may interfere with productivity

and detract from business ob-

jectives, harm employee morale

and o�ce culture, and dissipate

funds that would otherwise be

used to grow the business or

reward shareholders. Simply,

the goal with all employment lit-

igation is to win quickly and ef-

�ciently and get back to

business.

Expertly drafted policies and

a well-trained management

team are often keys to prevent-

ing and winning employment

actions. While it may come as a

surprise, details within perfor-

mance evaluations also play a

key role in common cases that

challenge promotions, termina-
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award-winning California Peculiarities Employment Law Blog, a weekly publication offering practical solutions to California's most
difficult employment issues. Mr. Westbrook can be reached at gwestbrook@seyfarth.com.
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tions and other important man-

agement decisions. Memories

fade quickly and statements

within reviews commonly serve

as the only contemporaneous

source of information about an

employee's performance, career

interests, and interactions with

others in the workplace. The

classic (and di�cult) “he-said,

she-said” case is habitually

resolved with the help of em-

ployee statements within per-

formance evaluations. Not even

the best plainti�'s lawyer can

pencil-out their client's damag-

ing admissions within an evalu-

ation, e.g., their own negative

assessment or disinterest in

career advancement. Evalua-

tions often capture employees'

actual thoughts and feelings in

the moment before a termina-

tion or a missed promotion turns

them sour against the company.

These admissions �ll the gaping

hole in routine employment

cases where its management's

vague memory against the em-

ployee's biased claims. The

tiebreaker is normally an expen-

sive trial or settlement. Perfor-

mance reviews however do not

exist to mitigate against frivo-

lous or di�cult litigation; that

would be the tail wagging the

dog. They can serve their pri-

mary purposes—to develop tal-

ent, reward and increase pro-

ductivity and promote employee

engagement—and curb unnec-

essary litigation. Now that's a

perfect marriage. Below are one

litigator's recommendations to

best accomplish these pur-

poses as technology creates

new opportunities in perfor-

mance management.

REAL-TIME FEEDBACK

The timeliness of feedback

(or lack thereof) within an evalu-

ation is often a signi�cant point

of emphasis of its critics.

Many—if not most—reviews are

done annually. The justi�cation

for this is not surprising. It is

intended to recap the year's

performance, set future goals,

and possibly award bonuses

and/or raises for the coming

year. Because evaluations can

be a huge undertaking and ex-

pensive to companies in both

cost and time, multiple reviews

within a year have been consid-

ered by most businesses as

impracticable or unjusti�able.

But to many, the annual

evaluat ion process has

problems. All too often feed-

back in reviews are general and

dated. Come year end, manag-

ers are pressed for time with

multiple reviews to complete (as

well as their normal duties).

Details of each employee's per-

formance on speci�c projects

or tasks over the last 300 plus

days have long since faded

from memory. Instead, the re-

viewer is left with a vague sense

of how the employee performed

(e.g., “Good”, “Exceeds Expec-

tations”, etc.) and possibly how

he or she did on their most

recent assignment. In some

cases, multiple reviewers are

able to confer and reach a con-

sensus on the employee's over-

all, but non-speci�c, perfor-

mance for the year. Generalized

commentary on projects nearly

a year old however is not likely

to generate performance im-

provement and increased pro-

ductivity—key purposes of all

evaluations. Frankly, much of

the dated information is irrele-

vant and unhelpful to generate

positive discussion in review

meeting. Critics who argue

evaluations frequently fail to do

what they are designed to do

make a good point.

There is a cry for real-time

feedback in the modern

workplace. Millennials in partic-

ular, but other generations too,

share an entrepreneurial view

of their career. Employees view

themselves as individual busi-

ness owners (or “start-ups” for

employees just entering the

industry) and their job duties as

the product or service they

o�er. Employers are either con-

sidered a business partner or

client. This worldview leads a

majority of the country's work-

force to seek (if not demand)

greater access to management,

transparent communication, and

mutual accountability. In this

vein, managers are expected to

be mentors, rather than gener-

als providing one-way direction

to an obediently silent audience.
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Employees sharing this mindset

want an active role in their per-

formance review; this ostensibly

includes regular, interactive

dialogue that reinforces tasks

done well with constructive

feedback. They want to be

coached and learn how to work

more e�ciently and pro�ciently

in real time, not a year from

now. Millennials are known as

impatient or even narcissistic

group (which can be true for

some), but these workers can

also be viewed as taking a dy-

namic ownership over their ca-

reers in an increasingly compet-

itive and uncertain job market.

Waiting until the end of the year

for substantive feedback is a

waste of their time and the

company's.

The technology now exists to

make this vision a reality. Com-

panies such as Workday and

Featherlight o�er software ap-

plications allowing managers

and employees to electronically

give and solicit feedback on

projects in real time. One-one-

one meetings to discuss job

performance can be scheduled

and conducted with greater

ease. The overarching goal of

the review is to improve work-

place communication and man-

age real-time performance. The

software can be fully integrated

with current HR systems and

provide an easy-to-use

interface. Open dialogue pro-

motes learning by doing and

ensures mistakes are not un-

necessarily repeated. More im-

portantly, stellar work can be

more readily identi�ed and

praised. This model draws a

stark contrast to the traditional

annual review, which in the

worst case, formally informs an

employee for the �rst time he

or she did not perform particu-

larly well after nearly a year's

work. Further, continuous feed-

back limits performance inef-

�ciencies that all too often lie

dormant under an annual evalu-

ation system. If the objective is

to improve performance, con-

tinuous feedback appears more

agile for the task.

Annual reviews held a mo-

nopoly for the last century be-

cause of simple economics.

Evaluations take considerable

time and are expensive. The

value to businesses in in-

creased productivity and en-

gagement barely justify their

cost. Modern applications al-

leviate these burdens and

thereby open new opportunity

for evaluations to be done

di�erently. Performance may

now be monitored and dis-

cussed throughout the year.

Speci�cs from these regular

discussions can be imported

into an annual review; manag-

er's wasted time each year

grasping for project details will

be a thing of the twentieth

century. The last project—for

the good or the bad—will no

longer dominate the evaluation

solely because it is the most

memorable. Consequently, re-

views will be a more accurate

and complete picture, contain-

ing input from all parties. The

process as a whole is also likely

to be seen as fairer due to

precision of the information

used. And, since job perfor-

mance has for the most part

been a work in progress, the

year-end evaluation can be

laser-focused on matters that

truly promote employee en-

gagement for the coming year.

An interactive discussion with

management about career goals

and how to realize them within

the company seems much more

likely to inspire and excite than

a stale summary of job

performance. Year-end evalua-

tions, under this setup, can be

a launching pad for sending em-

ployees back into the work-

place energized and goal-

orientated.

From a litigation standpoint,

employee involvement in perfor-

mance management is a great

thing. There is no better way to

defend a termination based on

performance problems than with

a written record containing spe-

ci�c examples in real time of

those issues. Promotion deci-

sions will also be more defen-

sible under a system of continu-

ous feedback. Simi lar ly ,

discussions between a disabled

employee and their manager

over a year on job performance

can be powerful evidence in a

later lawsuit asserting the com-
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pany failed to engage in an

interactive process with the

employee. Real-time feedback

is an interactive process (al-

though it shouldn't supplant a

fuller dialogue about restric-

t ions, job duties and

accommodation). Employee

comments in the evaluation pro-

cess are admissions in employ-

ment cases; supervisor cannot

credibly contradict their own

statements. The motivation to

twist the facts or outright mis-

present them exponentially in-

creases once a lawsuit is �led.

Conversely, candid, informal

conversations between employ-

ees and their supervisors long

before lawyers were hired are

more trustworthy. Juries cer-

tainly give these types of admis-

sions more credence at trial.

For these reasons, the advent

of social media platforms, such

as Facebook, Instagram and

Twitter, has been especially

valuable in fending o� employ-

ment claims. The verbatim re-

marks (with photos!) of future

litigants about their jobs, inter-

actions with coworkers, and rel-

evant aspects of their personal

lives are captured verbatim with

a date and time stamp. Once

discovered by an employer or

their counsel, computer screen-

shots place these comments in

stone; there is no arguing out of

them. A performance review

system based on real time feed-

back is even more bene�cial.

Done well, it provides an elec-

tronic record of task assign-

ments, project teams,

employee-supervisor discus-

sions on performance, em-

ployee career goals and inter-

est in internal job openings, and

other pertinent areas. The four

corners of the litigant's employ-

ment is captured electronically.

Counsel in litigation can sort

and search the data for relevant

statements pertinent to the al-

legations and claims against the

employer. And, better than any

social media post, the informa-

tion is owned by the business

and cannot be deleted by a

particularly careful employee

just before �ling suit. All told,

evaluations can be hugely ben-

e�cial in litigation.

TWO-WAY
COMMUNICATION (OR
MORE!)

Performance reviews should

invite and even require partici-

pation from all relevant parties.

For the most part, the com-

pletely one-sided evaluation

has gone out of vogue, where

management provides all of the

feedback and performance rat-

ings and the employee signs a

simple acknowledgment. Today,

it appears nearly all reviews call

for at least some input from the

employee. And this is for good

reason. Depending on the in-

dustry and position, a job well

done is often in the eye of the

beholder and is commonly a

re�ection of a myriad of factors,

including talent, responsive-

ness, report with management

and others, a company's expec-

tations, and (of course) the

evaluator's understanding of the

underly ing circumstances.

Rarely can two supervisors

reach identical conclusions

about the strengths and faults

of an employee. Managers are

ostensibly in the best position

to evaluate performance be-

cause of a combination of in-

dustry and company experi-

ence, skill, and professional

judgment. Their view however

is naturally limited by their par-

ticular vantage point. Equal par-

ticipation in the process is

therefore critical given the sub-

jectivity of “performance.” Man-

ager's perspective on perfor-

mance is only part of the

equation.

Additionally, one-sided re-

views may not adequately ad-

dress the potential for evaluator

bias. Managers (like anyone

else) may unconsciously favor

those employees possessing

similar characteristics, such as

an extraverted personality. In a

review, bias focuses on the em-

ployee's personality, style or

other hard-to-de�ne qualities

instead of speci�c achieve-

ments or work performance. No

one bene�ts from evaluator bias

in performance reviews; good

employees feel snubbed and

those on the good side of bias

miss out on much-needed

guidance. Unlawful bias based
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on a protected characteristic is

also a possibility. Inclusion of

the employee's voice in the pro-

cess, as well as others with

�rst-hand knowledge of the

evaluee's work, mitigates the

risk of unintentional bias by

redirecting the reviewer to more

object ive and meaningful

subjects. Details on job perfor-

mance, particularly near in time

to the actual work, is thus one

of the most e�ective means to

ward o� subjective—and there-

fore ine�ective—evaluations.

Evaluations providing equal

opportunity for participation

recognize that professional de-

velopment is fundamentally a

process as opposed to a static

destination. In virtually all tasks,

employees apply their talents,

experience and work ethic

(�aws included) at the time to

best accomplish the work. The

ultimate product is a re�ection

of those variables. A ridged

management rating system

without substantive comment

from the employee may not ac-

count for the intricacies under-

lying so-called “good,” “bad” or

“average” job performance.

Objective performance metrics

(e.g. product sales) and satis-

faction of job responsibilities

are certainly important compo-

nents of any evaluation. But free

and open dialogue about these

areas is where real professional

development occurs, and that's

a key goal of evaluations in the

�rst place. Juxtapose this �ex-

ible form of assessment with

the checklist or ratings model

where managers condense their

complex observations and ex-

periences over the year to a set

of route metrics. Here, neither

the particulars of the employee

nor the position are addressed

in any meaningful way. The pro-

cess is accelerated but at the

cost of e�cacy. This trade-o�

was a necessary evil until mod-

ern software technology pre-

sented a feasible alternative. An

evaluation process that priori-

tizes the employee-manager

exchange is on all accounts

more likely to generate lasting

growth. Broadening the discus-

sion to other managers familiar

with the employee's work is

helpful too. In sum, a dynamic

and inclusive evaluation pro-

cess acknowledges the diver-

sity in your workforce and

makes communication and

learning its cornerstones.

The principal value of two-

way communication in the

evaluation process to litigation

is the communicat ions

themselves. These statements

work as powerful evidence in a

vast majority of employment

actions. Take for example a

lawsuit alleging a company

manager was overly critical of

an employee after he returned

from disability leave and forcing

him to quit. Claims invariably

triggered by this simple and

routine fact pattern include re-

taliation, harassment, disability

discrimination, and constructive

discharge under state and fed-

eral laws. An evaluation process

with real-time communication

between the plainti�-employee

and his manager will size up the

merits of the case from its

outset. Picture a detailed elec-

tronic history of their communi-

cations before the leave of ab-

sence and after. Any

“retaliatory” change in behavior

would show. On the other hand,

if the employee had serious

performance or conduct

troubles, those too would be

re�ected in the discussion. The

plainti�'s own acknowledgment

of his shortcomings will be cap-

tured, along with any expres-

sions of appreciation for his

superv isor 's construct ive

feedback. Thus, while simple

performance ratings are helpful

in litigation, comments from all

parties involved discussing

those ratings are signi�cantly

more valuable.

Common cases such as this

one do not normally resolve

quickly or cheaply because of

evidentiary issues—namely, the

absence of objectively credible

evidence. Managers often do

not remember speci�cs, and the

plainti�'s implausibly clear

memory of “retaliation” twists

unrecorded communications to

support his or her lawyer's the-

ory of the case. An objective

record of the plainti�'s own

words, as well as those of his

or her managers, will refresh
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managers' fuzzy memories and

prevent the plainti� from rewrit-

ing history. And, because juries

will likely rely heavily on this

type of evidence (being that it

was generated before there

was any incentive to lie), it will

help businesses assess the

merits of the case at or near its

�ling before substantial attor-

ney's fees are incurred depos-

ing the plainti� and conducting

other discovery. When it comes

to early case assessment, the

more information the better.

Of course, managers must be

well-trained for an electronic

real-time two-way evaluation

process to work since their

communications will be re-

corded and preserved. Careless

use of jokes, inappropriate ste-

reotypes (e.g., the employee is

“emotional”) or words referenc-

ing protected characteristics

may be used against the em-

ployer down the road. But it's

always the rule to employ and

train managers to comply with

the company's policies, treat

others respectfully and obey

the law; that their words are re-

corded or unrecorded is of no

consequence. Professionalism

and precision should not how-

ever be lost by managers in the

apparent informality of real-time

feedback; their conduct is just

as binding on the company. A

written record does have the

bene�t of preventing a plainti�

from taking questionable or

gray o�-hand remarks out of

context. It also ensures man-

ager accountability for their

words and actions. Assuming a

rank of skilled and knowledge-

able supervisors, evaluations

will display and even under-

score management's proper

handling of the decision or ac-

tion at issue in the case. For all

these reasons, evaluation-

related communications can be

used as a sword to prevent un-

necessary litigation in the �rst

place and as a shield to fend

o� pending lawsuits.

INTEGRATION WITH OPEN
DOOR AND MANDATORY
REPORTING POLICIES

Many businesses maintain an

“open door” policy. With some

variation, the policy generally

encourages open and transpar-

ent communication between

management, up to senior lead-

ership and executive o�cers,

and rank-and-�le employees.

Questions, suggestions, con-

cerns and the like on any sub-

ject can be directed to one's

immediate supervisor or, at their

elect ion, other levels of

management. The policy serves

to foster a culture of empower-

ment, access and accountability

and mutual respect. It is in-

tended to increase overall per-

formance and e�ciency (not all

good ideas come from manage-

ment) and promote corporate

ethical standards. Beyond gen-

eral concerns, with issues of

suspected harassment, dis-

crimination or retaliation, many

companies require immediate

reporting by all employees,

which is designed to ensure

their immediate identi�cation

and correction.

Integration of these and

other-communication-based

policies within a real-time per-

formance evaluation process

reinforces the e�ort to prevent

and combat employment

litigation. Employers, for ex-

ample, can integrate policies

with the review process with

little to no additional cost by

inserting a link to the open door

and mandatory reporting poli-

cies on the home interface of

the software application. A di-

rectory of telephone numbers

and e-mail addresses to rele-

vant contacts can also be

added to the home page. Con-

necting these policies to a dy-

namic review process provides

a regular opportunity for em-

ployees to identify problems

with managers, coworkers, ven-

dors or customers and ask for

help. The review application

itself acts as an open door for

employees to communicate with

management and receive feed-

back from multiple sources.

Unresolved issues are simply

bad for business and frequently

lead to employment claims. The

goal is to encourage (and with

harassment, discrimination or

retaliation—require) employees

to come forward and immedi-
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ately report issues to manage-

ment and resolve them with

minimal impact to e�ciency and

morale. A derivative bene�t is

the reduction of employment

actions. For instance, the em-

ployee in the hypothetical above

may have reported his supervi-

sor's “retaliatory” behavior at

its start instead of enduring it

for months and then quitting.

The costs to the company in

this scenario are huge—an un-

necessarily lost employee, a

supervisor who was permitted

to violate company policy for

months with impunity, and a

distracting and costly civil

action. If the employee still un-

reasonably fails to report

policy-violating behavior even

with add opportunities to do so,

there are a�rmative defenses

in litigation (e.g., Avoidable Con-

sequences Defense) to address

it.

Integration of policies is also

great cross-examination fodder.

Many employment complaints

read similarly; an employee suf-

fers harassment or some other

unlawful conduct for years be-

fore reporting it. His silence is

typically justi�ed by claiming he

did not know how to handle it,

the company doesn't take ha-

rassment seriously, he thought

it would jeopardize his job, or

there wasn't an opportunity to

report it (or some combination

thereof). Integrating the compa-

ny's open door and other perti-

nent policies makes these

claims simply unbelievable and

objectively unreasonable. Reg-

ular access to the company's

performance management ap-

plication to discuss project suc-

cesses and constructive feed-

back also means regular

opportunity to use the open

door policy or to report inap-

propriate behavior under an-

other policy. Our hypothetical

employee cannot here argue he

did not know how to handle the

behavior; the reporting mecha-

nism is right in front of him. He

certainly can't claim there was

not an opportunity to seek man-

agement assistance. And it

hardly makes sense for a com-

pany to undergo considerable

lengths to encourage its em-

ployees to report problems and

provide opportunities to do so,

when it allegedly doesn't take

harassment seriously. In depo-

sition or at trial, an employee's

failure to report bad behavior

given countless opportunities

and good policies will look sim-

ply unjusti�able and his claim

that the company should have

been clairvoyant and �xed the

issue that he purposely kept to

himself will be viewed as

outrageous.

CONCLUSION

Modern technology has cre-

ated compelling opportunities to

transform the manner in which

we communicate and conduct

business. It now provides the

occasion to revisit the age-old

annual evaluation and reimagine

a greater process that not only

engages employees and in-

creases work product, but helps

protect the culture, public im-

age and resources companies

painstakingly strive to cultivate.

This is a win-win for employers.

A talent management process

allowing real-time discussion on

performance promotes an en-

gaged workplace with employ-

ees who are active in the com-

pany and their careers. It

fosters greater e�ciency by

praising successes as they oc-

cur and teaching areas of im-

provement when it is fresh and

relevant. Hashing out old per-

formance is disincentivizing and

ine�ective; to an increasing ma-

jority, it seems cold to raise is-

sues with performance on a

project 10 months old in a year-

end review. To the contrary,

regular feedback leads to

collaboration. Collaboration be-

gets mentorship. Mentorship

produces new and engaged

leaders. Many employees have

no clue how their managers

“feel” about them, which seems

to matter to the modern

workforce. Do they value me?

Will they support my career? A

performance evaluation process

built on mentorship is poised to

answer these questions before

they are even asked. Annual

evaluations can give the con-

verse impression. One may wait

a full year before learning if their

manager believes he or she will
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make it with the company; they

sit and wait for the manager's

verdict and grand summation of

their overall annual contribution

to the company. These high

expectations are all too fre-

quently unmet with evaluations

that invite no real participation

from the employee and simply

digest his or her recent work.

Feeling unsatis�ed, the em-

ployee must wait another year

for a chance at career

ful�llment. Unfortunately, they

likely won't wait around with the

company to �nd out. Even for

the all-stars, the process can

be de�ating—one big pat on the

back after a year of virtual si-

lence may not be enough to

inspire another year of stellar

performance. Now it's techno-

logically (and �scally) possible

for employees to request and

receive feedback throughout

the year. A corporate culture

built on continuous feedback

ties employee development with

company growth; both are

equally important. Evaluations

in this setting are dynamic, invit-

ing employees to become ac-

tive participants and stay en-

gaged at work. Employers have

a better chance of retaining

their top associates under these

circumstances. And this pro-

cess helps to prevent future

lawsuits and defend them if

�led. Altogether, digital technol-

ogy has led employers into a

new world for talent manage-

ment with nearly endless pos-

sibi l i t ies for creat ive

approaches. The annual evalu-

ation is certainly no longer the

only option. Of course, manag-

ers should consult with legal

counsel and other consultants

to navigate the innovative pro-

cess as technology and the law

evolve.
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Navigating Teen Summer Employment in
Line with Child Labor Laws

John Balitis*

As schools adjourn for sum-

mer break and businesses wel-

come students into the ranks

for temporary jobs, employers

again are faced with relatively

unfamiliar rules and regulations

governing youth employment.

Given the hazards of the mod-

ern workplace, special care is

required not only to protect

minor workers, but also to com-

ply with state and federal laws

that regulate child labor.

According to the National

Institute for Occupational Safety

and Health (NIOSH), over 3 mil-

lion people under 18 work dur-

ing an average summer and

nearly 250,000 su�er job-

related injuries annually, with

more than 50,000 requiring

emergency room treatment.

NIOSH reports that in one sum-

mer alone, 35 teens died on the

job nationwide.

Approximately 50 percent of

working teens are employed in

the retail industry, which in-

cludes fast-food restaurants

and clothing and grocery stores.

An additional 30 percent work

in the service industry, which

includes entertainment, recre-

ation, health and education.

About half of teen occupational

injuries occur in the retail

environment. Twenty percent of

the injuries occur in the service

industry. Teens routinely are

injured driving vehicles, operat-

ing heavy equipment and using

power tools, including food

slicers.

The federal Fair Labor Stan-

dards Act (FLSA), which regu-

lates hours and working condi-

t ions for teens, contains

provisions designed to protect

youth from the hazards of the

workplace. Numerous restric-

tions and conditions in the FLSA

apply to employers hiring teens

for summer work.

Fourteen generally is the min-

imum age for employment under

the FLSA. However, there are

some jobs that are exempted

from the youth employment

rules and may be performed by

persons younger than 14, such

as newspaper delivery, casual

babysitting, acting or perform-

ing, and working in certain

parent-owned businesses.

Employees who are 14 or 15

are permitted to work outside

of school hours in certain jobs,

provided their hours are limited

to three hours on school days,

18 hours in a school week,

eight hours on a non-school

day, and 40 hours in a non-

school week. Employees in this

age group may only work be-

tween 7 a.m. and 7 p.m. From

June 1 through Labor Day, em-

ployers may extend teen work-

ing hours until 9 p.m.

Although 14- and 15-year-

olds may hold a variety of jobs,

including positions in o�ces,

grocery stores, retail stores,

restaurants, movie theaters,

baseball parks, amusement

parks, gas stations, and so on,

they are prohibited from work-

ing in other capacities. Prohib-

ited positions for this age group

include: communications or

public utilities jobs; construction
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or repair jobs; driving a motor

vehicle or helping a driver;

manufacturing; mining and pro-

cessing; operating power-driven

hoisting apparatuses or machin-

ery, other than typical o�ce

machines; public messenger

jobs; transporting persons or

property; and warehousing and

storage.

Employees who are 16 or 17

years old are less regulated.

Under the FLSA, workers in this

group may be employed for

unlimited hours in any occupa-

tion other than those declared

hazardous by the Secretary of

Labor (which include manufac-

turing or storing explosives;

most driving; mining; logging

and sawmilling; operating most

power-driven slicing machines

in retail stores and restaurants;

wrecking, demolition and ship-

breaking operations; roo�ng;

excavation; and jobs that ex-

pose workers to radioactive

substances). Limited exemp-

tions are provided for appren-

tices and student-learners un-

der speci�ed standards.

Although youth employment

laws vary across the country,

the majority of states are gen-

erally consistent with FLSA

provisions governing child labor.

Because the FLSA includes

earlier work curfews for youths,

however, the federal regulations

will control in lieu of state laws.

Given this rule of thumb that

more restrictive federal rules

always will govern in the place

of less restrictive state rules,

employers are safe to follow

federal law in most instances

relating to child labor.

According to the United

States Department of Labor

(DOL), which enforces the

FLSA, employers can keep their

minor employees safe and com-

ply with the law by following a

few simple steps.

Conduct compliance audits.

Employers should run compli-

ance checks to ensure child

labor laws are being followed.

Self-assessment tools for gro-

cers and restaurants are avail-

able from DOL. Employers

should check the DOL website

for details.

Train managers, particularly
�rst-line supervisors. Include

youth employment laws and

company policies regarding the

employment of teens in training

and orientation seminars for

managers. Because �rst-line

supervisors have the greatest

opportunity to monitor and in�u-

ence teen employees, it's vital

to educate managers at this

level.

Require safety training for
teen employees. DOL sug-

gests providing a worksheet for

youths to complete as part of

initial training to assess and

verify their awareness of what

equipment is o�-limits to them

and what hours they can work.

Other tools to consider include

attaching a monthly youth

safety reminder to paychecks

or time cards and incorporating

reminders into regular employee

meetings. Some employers pro-

vide teens a laminated, pocket-

sized “Minor Policy Card” on

the �rst day of work. The card

typically covers company policy

and requirements for complying

with youth employment rules.

DOL takes a dim view of em-

ployers who violate FLSA child

labor provisions. Employers

should be aware that DOL in-

vestigates alleged child labor

violations aggressively and is

authorized to �ne employers up

to $11,000 per violation.

Employers need to keep in

mind that all of the wage and

hour rules that apply to the

adult workforce also apply to

teen summer sta�. Under the

FLSA, virtually every teen will

be entitled to overtime compen-

sation for hours worked in ex-

cess of 40 per workweek. This

is almost a certainty because

few, if any, teens will quality for

a white-collar overtime exemp-

tion based on the duties they

perform and, similarly, it is highly

unlikely teen workers will earn

the minimum amount necessary

to qualify for an exemption,

even if their duties met an ex-

emption test.

Although the white-collar ex-

emptions under the FLSA likely

will not be available to provide
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employers of teen workers relief

from federal minimum wage or

overtime requirements, the

FLSA also contains a number

of less well-known exemptions

covering speci�c establish-

ments or industries. Some of

these exemptions that cover

seasonal amusement and recre-

ational establishments certainly

may apply to some teens work-

ing over the summer.

For example, the FLSA sus-

pends its minimum wage and

overtime provisions for employ-

ees of amusement or recre-

ational establishments and or-

ganized camps if either:

1. The establishment does

not operate for more than

seven months in any cal-

endar year, or

2. During the preceding cal-

endar year, the establish-

ment's average receipts

for any six months were

not more than one-third of

its average receipts for the

other six months of the

year.

For purposes of the �rst test,

whether an establishment “op-

erates” during a particular

month depends upon whether it

operates as a covered estab-

lishment during the month. For

example, a seasonal camp that

is closed to guests but that car-

ries on maintenance operations

during a given month is not

regarded as “operating” in that

month.

For purposes of the second

test, the monthly average re-

ceipts for the six individual

months (not necessarily con-

secutive) in which receipts were

lowest are compared to the

monthly average receipts for

the six months in which receipts

were highest.

Employers with camp or rec-

reational operations, which are

popular environments for sum-

mer teen workers, must take

into account local laws that ap-

ply in the states where they do

business. For example, some

states guarantee a speci�c min-

imum wage to all workers, with

no exceptions for any exempt

class of work. So, in jurisdic-

tions like these, although em-

ployers may avoid paying over-

time to teen workers based on

an exemption under the FLSA,

minimum wage still must be

paid to the workers under state

law, despite the minimum wage

exemption under federal law.

Some employers attempt to

use teens as interns, or train-

ees, as a free source of labor.

In return for their services, in-

terns receive valuable experi-

ence, get a “foot in the door”

and, often, receive some form

of academic credit. Employers

must monitor the method in

which interns are used to avoid

creating a duty to pay interns

the minimum wage or overtime

compensation.

The FLSA requires all cov-

ered employers to pay employ-

ees minimum wage for all hours

worked. Interns are considered

“non-employees” under the

FLSA and therefore are exempt

from minimum wage

requirements. Even so, the

FLSA limits the duties an indi-

vidual may perform while retain-

ing the “intern” classi�cation.

Speci�cally, interns may not

perform tasks that give the

employer an “immediate

advantage.” Rather, an intern's

work must be performed pri-

marily to provide the intern with

training and experience.

One common trap involves

instances in which �rms bill

clients for services interns per-

form while the interns gain val-

uable experience. As an ex-

ample, after a DOL

investigation, an Atlanta public

relations �rm recently agreed to

pay $31,520 in back wages to

its previous interns and to pay

the minimum wage to all of its

interns in the future, based pri-

marily on the fact that the �rm

billed clients for intern services.

Although billing clients for

work performed by an intern

certainly gives the employer an

“immediate advantage,” this is

not the only circumstance that

can lead to losing the FLSA

exception for interns. The DOL

has issued guidelines for deter-
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mining whether an “intern” is

properly characterized as a

non-employee. In addition to

prohibiting an immediate advan-

tage to the employer, the guide-

lines prohibit unpaid interns

from replacing employees. The

guidelines require that interns

work under close supervision;

in other words, an employer

cannot use interns as a way to

avoid hiring a paid worker. The

guidelines also prohibit the ex-

pectation of regular employ-

ment at the end of the training

period and require that interns

clearly understand that they will

receive no pay for the services

provided. Finally, the guidelines

state that the training provided

should be similar to the training

the interns would gain at a vo-

cational school.

Many private sector employ-

ers are lulled into the assump-

tion that unpaid interns are a

permissible form of summer

employment because nonpro�t

organizations freely utilize teens

in this way. It is important to

keep in mind that di�erent rules

apply to these types of arrange-

ments in the pro�t and nonpro�t

environments. For the most

part, it is safest for private busi-

nesses to assume that outside

of the civic, charitable or reli-

gious sectors, it is extremely

di�cult to construct a bona �de

unpaid teen intern relationship.

This has been proven time and

time again recently through

several high-pro�le cases in-

volving failed private sector

unpaid internship programs,

including litigation involving un-

paid interns who worked to

support the production of the

movie Black Swan. In any event,

private sector business that

nonetheless want to pursue an

unpaid summer internship op-

tion should consult with counsel

in advance, before o�ering or

populating positions with sea-

sonal teens.

Like the unpaid internship re-

lationship, other aspects of

summer teen employment are

counterintuitive. For example,

employers are free to ask teen

applicants how old they are as

part of the interview and hiring

process. This is a practice that

businesses absolutely want to

avoid in connection with adult

applicants, as age-related

questions directed to this pool

of prospective workers could

form the basis for an age dis-

crimination claim. When it

comes to teen workers, how-

ever, it is important to know

precise ages in light of the dif-

ferent rules, discussed above,

that apply to teen workers in

di�erent age groups.

Some states resolve this is-

sue for employers by requiring

youth to obtain various forms of

age certi�cation or work permit

documents before teens can be

eligible for hire. As a practical

matter, however, this informa-

tion will be embedded in the

forms of identi�cation that are

required as part of the 1–9

onboarding process. Employers

should note that all of the im-

migration and tax-related docu-

mentation and other require-

ments that apply to the adult

applicant pool apply equally as

well to teens.

Another issue for businesses

to consider before delving into

the summer teen employment

area is insurance. Employers

are advised to consult their poli-

cies or confer with their brokers

and/or carriers to ensure that

there are exclusions for teen

workers. Because the teen

workforce is statistically more

prone to injuries and other mis-

haps, it is important to have ad-

equate coverage in place before

the �rst teen starts his or her

job for the summer.

Some businesses may seek

to avoid insurance-related is-

sues, as well as tax rami�ca-

tions, by characterizing teen

workers as independent con-

tractors rather than employees.

This is a dangerous proposition

nowadays, given the Obama

administration's recent pro-

nouncement that true, support-

able independent contractor

relationships are the exception

rather that rule. This pro-

nouncement is consistent with

the overall e�ort to crack down

on bogus independent contrac-

tor characterizations that cost

the government billions of dol-
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lars in revenue annually. In any

event, businesses that are con-

sidering treating teen workers

as independent contractors are

advised to consult with counsel

for advice about whether such

a program is legally viable in the

context of the employer's busi-

ness and the types of duties

that will be assigned to the teen

workers.

Although a thorough analysis

of the di�erences between em-

ployment and independent con-

tractor models is beyond the

scope of this article, it is worth

noting that the test any govern-

ment agency will apply in evalu-

ating the relationship fundamen-

tally will focus on the amount of

control the business exercises

over the worker, as well as the

degree to which the business

supports the worker in the per-

formance of his or her job

duties. The more control and

greater degree of support, the

more likely the relationship is

one of employment. Control

typically involves dictating work

hours, location, attire, methodol-

ogy, and the like. Support usu-

ally involves providing o�ce

space, clerical help, supplies,

phones, computers, and the

like. Businesses interested in

engaging teens in an indepen-

dent contractor capacity need

to keep these rules of thumb in

mind when designing a summer

program.

Beyond the typical summer

teen worker programs that

businesses themselves design

are more exotic arrangements

that involve collaboration with

third parties. For example, more

than 100,000 international stu-

dents will spend this summer

working and traveling in the

United States. The majority of

them will be participating in the

Summer Work Travel program

o�ered through the state

department. The students re-

ceive J-1 exchange visitor

visas. The idea is for students

to work for up to three months

and earn enough money to then

spend a month traveling before

they return home.

Although the Summer Work

Travel program has existed for

years, there are some changes

for 2016. The State Department

recently amended the employ-

ment rules that apply to the

program. These changes follow

a strike last summer by foreign

students working at a distribu-

tion center for Hershey's

chocolates.

The State Department said

the students were put to work

for long hours in jobs that pro-

vided little or no contact with

the outside world. They and

other workers protested condi-

tions at the plant in Palmyra,

Pennsylvania. The students also

complained about being under-

paid as a result of deductions

from their earnings. Some of

their pay had to go to subcon-

tractors involved in the

operations.

As a result of these develop-

ments, the State Department

has now banned the use of

Summer Work Travel students

in warehouses or packaging

plants. The students are also

barred from jobs in workplaces

that the federal labor depart-

ment says are unsafe.

Designing and implementing

a teen summer work program is

much more complex and in-

volves much more risk than

many businesses realize. Em-

ployers that are interested in

engaging teens in a seasonal

summer jobs are well advised

to consult with counsel to navi-

gate the many issues that come

along with youth employment.
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TERMINATION OF EMPLOYMENT
Marty Denis*

POKING HOLES IN A
TERMINATION REASON

Let's focus on the reasons

employers give for terminating

employees. Those reasons are

oftentimes challenged by termi-

nated employees as either dis-

criminatory or retal iatory.

Whether you call it second-

guessing, or impugning the em-

ployer's veracity, or some other

legalistic reason, the discharge

reasons o�ered by an employer

can become the central focus

in a discrimination or retaliation

lawsuit. From a terminated em-

ployee's or plainti�'s perspec-

tive, one of their goals can be

to poke holes in the employer's

termination reason. How does a

terminated employee accom-

plish that?

Consider, for example, a con-

versation I had a few months

back with Richard Smith, the

Executive Vice President for

XYZ, Incorporated, one of this

country's preeminent manufac-

turers of dancing frog widgets.

Dancing frog widgets are those

plastic gizmos shaped like frogs

that, when wound up, can dance

and tweet like dancing frogs.

Richard Smith called to discuss

a termination decision XYZ had

made a few months back. XYZ

had terminated an employee

named Mathi lda who had

worked in one of its manufac-

turing plants out on the Great

Plains and apparently skipped

some steps in operating a crane

that was lifting a frog widget.

Before lifting the frog widget,

Mathilda forgot to connect some

wires that were attached to the

frog widget. The frog widget fell

against a machine, badly dam-

aging the machine to the tune

of $3,000, and the frog widget

danced across the plant's �oor

as if it was hopping before it

cracked into a couple of pieces.

MATHILDA'S MAJOR SAFETY
VIOLATION

“As I was saying,” Richard

Smith interjected, “This was a

major safety violation. We have

procedures to follow when us-

ing a crane, and Mathilda, for

whatever reason, just didn't fol-

low those procedures. So, after

investigating the circumstances

of this accident, we were left

with no choice but to �re

Mathilda. I have on the phone

our Plant Manager Charlie

Bombast. Charlie has been us a

few years, and he is quite

capable. He is one of our best

plant managers. I really respect

his judgment. Charlie, can you

please explain how you came

to this decision to terminate

Mathilda?”

“Sure thing,” said Charlie. “I

personally took Mathilda aside,

and I spoke to her. She readily

acknowledged that there was a

procedure in place, a ten step

process for operating the crane,

and she indicated, in no uncer-

tain terms, that, through an

oversight on her part, she

skipped Step Three. I don't

know whether it was because

she was working a 12 hour shift

at the time, or her mind was o�

in outer space thinking about all

sorts of other things, but she

simply forgot to follow the Step

Three procedure. That's what

she said. And the damage to

our machinery, well, that was

another $3,000 in repair costs.

And, of course, the frog widget

itself was beyond repair. We

had no other recourse than to

*MARTY DENIS, who has 40+ years experience in employment law, is a partner with the Chicago employment law firm
Barlow, Kobata & Denis LLP. He can be reached at mdenis@bkd-law.com or 312-648-5570.

HR Advisor: Legal and Practical Guidance E July/August 2016
© 2016 Thomson Reuters

41



let her go. You know I hesitated

to do so. Mathilda had been

with us for a number of years,

and she had always been such

an impeccable worker. She was

always prompt. Her attendance

was A+. Her attitude was slip-

ping though. With all the years

with us, she should have been

contemplating retirement at her

age. She had been on the pro-

duction line so many years; she

probably forgot what she was

doing and confused Step Three

with Step Six. You know, she

was well-liked. But I simply

could not allow this sort of in-

eptitude to infect our workplace.

She went out to pasture. It was

time for her to go. When you

work at a plant for thirty-�ve

years, it simply was time for her

to go. We cannot tolerate inepti-

tudes like that, particularly on

the production line. That was

my decision, and I stand by it.”

“Yes, sir,” Richard Smith

jumped in, “that seems pretty

cut and dry to me. We have

safety rules. Those safety rules

are right in our employee

handbook. We spend countless

hours training employees.

Safety is number one in our

workplace. Whether Mathilda

fell asleep on the job, or just

forgot, there is no excuse for

this. So I think we are on pretty

solid ground in justifying her

discharge. I, too, was sorry to

see her go. However, as Charlie

says, safety is number one at

all our plants. If we start making

exceptions for these safety rule

violations, then we will not have

any rules. Don't you agree?”

AN ATTORNEY'S
THREATENING LETTER

“But let me get to the reason

why I called,” Richard Smith

continued. “We �red her, and

she �led for unemployment. We

didn't oppose her unemploy-

ment because, as Charlie says,

we liked Mathilda and we are

just plain nice folks in these

parts. Things have been pretty

quiet at the plant these past

several months. Anyways, now,

almost six months later, with

her unemployment being used

up, we get this letter from Hum-

phrey Blowhorn, one of those

local civil rights attorneys. Hum-

phrey Blowhorn claims that Ma-

thilda was �red for discrimina-

tory reasons. He is asking that

Mathilda be reinstated to her

job, plus be paid for her lost

back pay.”

“That's right,” said Charlie

Bomcast. “The letter was ad-

dressed to me as the Plant

Manager. I personally know

Humphrey. He is a �ne chap,

but a bit with airs. I called up

Humphrey and asked him about

his letter and on what basis he

was accusing us of these ne-

farious activities. Humphrey

Blowhorn says that, even

though it did appear that Ma-

thilda may have engaged in a

minor safety violation, Mathilda

was let go because of her sex

and age. He claims that other

plant operators, principally male

employees, have engaged in

safety violations in the past, but

had their wrists slapped. He

says that male operators have

had far worst safety violations,

far more costly safety viola-

tions, and multiple safety viola-

tions several times the magni-

tude of the safety violations that

Mathilda was accused of, but

were only counseled and never

out right discharged. On top of

that, Humphrey Blowhorn says

that Mathilda remembers me

suggesting to her that she

should seek other pastures. He

says that Mathilda remembers

me saying that I was going to

put her out to pasture because

she had been with us for too

many years and that we needed

to open up our operator jobs for

some younger folks. I don't

rightly remember saying any of

that. Once I heard that was

what Humphrey Blowhorn and

Mathilda were now saying, that

is when I called Richard and let

him know about this situation.”

SAFETY VIOLATIONS BY
MALE OPERATORS?

“So what do you say to

that?” I asked. “Is there any

truth to Humphrey Blowhorn's

claim that Mathilda received the

‘short end of the stick’? Have

you had any other safety viola-

tions at the plant that were sim-

ilar to that Mathilda was in-

volved in?”
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“No, no, none that I recall,”

said Charlie Bomcast. “I have

been here twenty years, and

nobody and nothing that I recall

has involved a crane falling and

causing the extent of damage

that Mathilda's accident caused.

I am thinking about it, and I

don't rightly recall anything

identical to this type of safety

violation.”

“I am not saying identical,” I

interjected. “It does not neces-

sarily have to be identical or

exactly the same. I am asking

whether there have been any

similar safety violations. When I

am talking about similar, I am

talking about any safety viola-

tions that might have been com-

parable, either, for example, in

the degree of harm caused, or

the magnitude of the damage,

or the risk of possible injury, or

the actual injury caused. Any-

thing along those lines that you

recall?”

“Similar? No, I don't think so,”

Charlie Bomcast replied. “As I

say, I have been here for twenty

years. I don't recall anything

along those lines.”

Similar Safety Violations

“Wait, wait a minute,” Richard

Smith interjected, “didn't we

have a bit of an accident about

six months back where a fork

lift driver forgot to take his foot

o� the gas pedal and the forklift

plunged into and knocked over

a bit of shelving? What was his

name? Wasn't that the Joe

Ridge�eld accident?”

“Oh, I would not consider

Joe's situation as being similar,”

said Charlie Bomcast. “Look, in

the �rst place, he was driving a

forklift. That was simply a mem-

ory lapse on Joe's part. In my

mind, that is far di�erent than

what Mathilda did. She had a

ten step procedure to follow,

and she simply forgot to imple-

ment the Step Three procedure.

That isn't the same is it? We are

talking about apples and or-

anges as far as I am

concerned.”

“And, didn't you have another

accident a year or two back

where a couple of male employ-

ees were driving a movable

crane, and crashed it into �n-

ished frog widgets?” Richard

Smith interjected again. “I be-

lieve they had been drinking or

smoking something during

lunch, and these youngins', right

after lunch, they plowed that

crane into one of our conveyor

belts. They caused quite a bit

of production loss, to say noth-

ing of shutting down our con-

veyor belts for a couple of

days.”

“No, that's not comparable,”

Charlie Bomcast replied. “These

were just a few fellows having

beers during lunch. They were

just excited, and forgot how to

drive the crane. Again, I say that

that is all di�erent. Driving a

crane into conveyor belts, that,

again, involves driving. Here

Mathilda was standing still and

pressing buttons. All she had to

do was press the right Step

Three buttons.

For me, there is nothing com-

parable about that type of

safety violation. After all, there

are safety violations, and there

are safety violations. If we are

going to use Richard's analysis,

there are probably four, �ve,

maybe ten other safety viola-

tions, minor as they might be,

over the past few years. Sure,

we have folks in our employ

who, on occasion, forget to

drive a forklift forward when

they should be going back-

wards, and, sure, we have

young whipper snappers, who,

with a beer or two during lunch,

might come back from lunch

and plow themselves o� the

loading dock. But there is noth-

ing similar in my mind. Don't you

agree?”

“What was the damage

caused by that crane crashing

into the conveyor belts?” I

asked.

“Well, I don't rightly know,”

said Charlie Bomcast. “Sure our

conveyor belts were damaged,

and production had to stop on

that end for a couple of days.

Nothing much, I don't think.

Richard, you have any way to

gauge that?”

“Are you serious Charlie?

Nothing much, is that what you
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are saying?” replied Richard

Smith. “That caused us to lose

$50,000 per day in lost

production. We lost three days

of production. That is serious in

my view.”

“Again, I say,” Charlie re-

sponded, “that is not compara-

ble or similar in my book. Driv-

ing is one thing. That is a

distinguishing point cutting in

our favor. Pushing buttons on a

crane and forgetting to push the

right button, like what Mathilda

did, is a wholly di�erent can of

worms in my book.”

OUT TO PASTURE
COMMENTS

“Okay, okay,” I interjected,

“what about these comments

that Humphrey Blowhorn ac-

cuses you of Charlie? Anything

to you making comments to

Mathilda about ‘putting her out

to pasture?’ ’’

“Heck, no,” replied Charlie

Bomcast, “That isn't the way I

talk. I don't talk that way, write

that way, or think that way. I

don't know where she is getting

this stu� from. She is just mak-

ing this up. She is just doing this

to get us sued. We treated her

mighty nicely while she worked

for us.”

“Wait a second,” I interjected,

“I thought you said something

before about her going ‘out to

pasture.’ Weren't those your

words?”

“My words,” said Charlie

Bomcast. “I am confused here.

No, Mathilda is saying that I said

that. That is what Mathilda's

lawyer, that rotten no good

lawyer, is saying. I never said

anything like that to her. Oh,

yeah, yeah, now I recall. Yeah,

when we �rst started talking, I

did mention something about it

being a good thing for Mathilda

to go out to pasture because

she had been with us for so

many years. She needed to get

on with her life. Retirement?

She needed to consider that.

You know, that is just kind of a

phrase I sometimes use. I don't

mean any o�ense by it. Out

here, out here on the Great

Plains, we have cows, and when

you have an old cow or some

horse that is slowing up, we just

use a phrase—that is, ‘putting’

the horse out to pasture, or put-

ting’ the cow out to pasture.’

We don't mean any o�ense by

it. You don't think that Mathilda

took any o�ense to any com-

ments I made like that, do you?

Again, I did not mean any harm.

It is just a saying’. You know

what I mean, don't you?”

“Yes,” Richard Smith replied,

“I understand what you are

saying. No harm, no foul.

Doesn't everybody agree on

this point?”

“Um, um,” I said, “look, we

certainly understand what you

meant by that comment Charlie.

The di�culty is that, if a lawsuit

is �led and we go to try to

knock the case out on the pa-

pers or by what they call sum-

mary judgment, the judge might

see this di�erently. It is likely

that Humphrey Blownhorn will

argue that your ‘put out to pas-

ture’ comment was an indicia of

some type of age bias, or an

ageist stereotype that might

entitle Mathilda to a jury trial. In

other words, too, the judge

might leave it up to a jury of

Mathilda's peers to factually

determine whether your ‘out to

pasture’ comments were in-

nocent or indicative of another

interpretation.”

“And a further point,” I contin-

ued, “I understand that there is

a di�erence between safety ac-

cidents involving driving a fork-

lift and mistakes and/or safety

accidents involving pushing or

forgetting to push the right Step

Three button. On the other

hand, a judge might be willing

to accept Humphrey Blowhorn's

argument that these are safety

violation di�erences without any

substantive distinction and,

again, present factual issues

warranting a trial. Richard, per-

haps we should investigate

these other safety violations

and see exactly when they oc-

curred and whether there were

other dist inguishing

circumstances. Perhaps, too, I

should speak with Humphrey

Blowhorn and see whether Ma-

thilda has found another job

and whether Mathilda is seek-
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ing $10,000 in damages or

$200,000 in damages and

whether, if feasible, XYZ might

be better o� trying to settle this

case at a modest sum.”

“Sounds like a plan to me,”

said Richard Smith. “Well,

thanks for everybody's help.

Have a good day.”

SUMMARY

So, how do you see or handle

these termination situations?

What questions do you ask

your managers before deciding

to terminate an employee?

When terminating employees,

do you see things as “cut and

dried?’ ’’ Do you have rules, or

standards of conduct, or em-

ployee handbook policies, that

are rigidly enforced? Or are

there nuances and exceptions?

And, if you have exceptions, do

those exceptions become the

rule?

In addition, are you looking

for identical situations, or com-

parable or similarly situated cir-

cumstances? Before reaching a

discharge situation, do you in-

vestigate to determine whether

there have been similar situa-

tions? Or do you rely on your

manager's recall, or, like with

Charlie Bomcast, their lack of

recall?

Remember, having a good

reason for discharging an em-

ployee, or a valid justi�cation for

discharge, may not necessarily

be the same as having a defen-

sible rationale for discharge,

particularly when confronted

with employment discrimination

challenges where discharging a

female employee may raise

questions whether similarly sit-

uated males were similarly

treated, or younger versus older

employees were dissimilarly

treated.

Finally, do you have any

Charlie Bombasts in your em-

ployment? How many Mathildas

in your employ are the Charlie

Bombasts looking to “put out to

pasture?”

Termination of Employment
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THE HR TROUBLESHOOTER

Constructive discharge, job reorgani-
zation and legitimate reasons for

discharge in the context of
ADEA claim

Gerard P. Panaro*

This article will discuss three

issues in the context of age

discrimination cases: proving

“constructive discharge,” po-

tential problems with using “job

restructuring” as a reason for

termination and what sort of ev-

idence is or is not relevant in

proving or rebutting a charge of

age discrimination.

Constructive discharge; no

duty to “accommodate” age

under the ADEA. In Belcher v.

W.C. English Inc.,1 the plainti�

(64) alleged that he was con-

structively discharged in viola-

tion of the Age Discrimination in

Employment Act (ADEA) when

he was hired a truck driver and,

while waiting for a dump truck

to become available, he was as-

signed to manual labor tasks,

which included digging ditches,

installing silt fences, and per-

forming sediment control. After

4 months of this—physical la-

bor, intense summer heat (100-

degree days) and no ice wa-

ter—the plainti� quit his job and

sued for age discrimination.

Elements of a claim for age

discrimination in a constructive

discharge context. In granting

summary judgment for the com-

pany, the court said that to

state a case of age discrimina-

tion based on constructive dis-

charge, a plainti� had to show

4 things: (1) he was construc-

tively discharged; (2) he was at

least 40 years old at that time;

(3) he was performing his job

duties at a level that met [the

employer's] legitimate expecta-

tions at the time of his construc-

tive discharge; and (4) he was

treated more harshly than other

similarly situated younger

employees.

Elements of a constructive

discharge claim. To prove con-

structive discharge—that the

employer deliberately made the

employee's working conditions

intolerable and thereby forced

him to quit his job—a plainti�

must show two things: the em-

ployer's action was deliberate

and the working conditions

were intolerable.

Proof of deliberateness. To

prove deliberateness, the court

*GERARD P. PANARO is Of Counsel with the law firm of Howe & Hutton, Ltd., in Washington, D.C., where he specializes in
employment law. He is the author of Employment Law Manual, published by West.
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wrote, the plainti� must show

that the employer speci�cally

intended its actions “as an ef-

fort to force the employee to

quit.” This can be shown

through direct—actual evidence

of the employer's intent “to

drive the employee from the

job”—or circumstantial evi-

dence, “including a series of ac-

tions that single out a plainti�

for di�erential treatment.”

(Cit.om.)

Proof of intolerable working

conditions. To prove intoler-

ability, the plainti� must show

that a reasonable person in his

position “would have felt com-

pelled to resign,” meaning “he

would have had no choice but

to resign.” It is insu�cient to

show “merely that a reasonable

person, confronted with the

same choices as the employee,

would have viewed resignation

as the wisest or best decision,

or even that the employee sub-

jectively felt compelled to

resign.” (Cit.om.)

Plaintiff's proof fails. The

plainti� in this case failed to

prove that the company in-

tended for him to quit, and

therefore did not address the

second issue of the intolerability

of the working conditions. As to

“deliberateness,” the court said,

when an employer treats all em-

ployees identically, “no particu-

lar employee can claim that dif-

�cult working conditions signify

the employer's intent to force

that individual to resign.”

(Cit.om.) The plainti� in his de-

position admitted that the com-

pany did not target him with

harsher conditions than his co-

workers.

In fact, the evidence showed

just the opposite: the company

intended for the plainti� to re-

main employed, to work as a

laborer temporarily, and to drive

a dump truck once a truck

arrived. Throughout his four

months of employment, the

company paid him a truck dri-

ver's wage, rather than a labor-

er's wage. While he waited for

a dump truck, he was allowed

to drive various other trucks,

including a dump truck before

its ignition wires caught �re.

Further, when a dump truck ar-

rived two weeks after the plain-

ti� quit, his supervisor called to

tell him he could come back and

drive the truck.

No duty to “accommodate”

age under the ADEA. In a foot-

note, the court also noted that

the company was under no ob-

ligation to take a�rmative steps

to make the plainti�'s working

conditions easier for him, and

its failure to do so could not

support a constructive dis-

charge claim. This was in re-

sponse to the plainti�'s argu-

ment that if the company had

wanted him to stay, it would

have tried to make things eas-

ier for him by o�ering to “up-

grade” him from manual labor,

such as by assigning him to

operate a piece of heavy

equipment. The court charac-

ter ized this argument as

amounting to “a requirement on

the employer to provide a rea-

sonable accommodation” for

the plainti�'s age. The ADEA

imposes no such requirement,

the court said.

Restructuring as a legitimate

reason for termination. In Brown

v. Howard University Hospital,2

the university argued that it

�red the plainti� because her

position was eliminated as part

of a nondiscriminatory restruc-

turing designed to avoid dupli-

cation of duties. The plainti�

countered that the university

simply hired a younger em-

ployee, who previously worked

elsewhere at the university, to

perform her duties and that the

al leged restructur ing was

pretextual . The university

moved for summary judgment,

but the court denied the motion

because there were too many

factual issues in dispute.

“Job restructuring” or job

elimination seems to be a favor-

ite reason to terminate some-

one, perhaps for at least two

reasons. One, it is “neutral,”

“objective,” and “impersonal” in

the sense that the employer

does not have to get into issues

of performance: if a company

had an in-house travel agent,

for example, and decided for

cost, convenience or other rea-
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sons to outsource the travel

work, the in-house person could

be the best in his/her �eld, but

it wouldn't matter: the decision

has nothing to do with the per-

son, per se, so to speak: the

company just decided to out-

source the function.3 Second, if

a job is eliminated and the per-

son is not replaced, then there

is no issue of the replacement

being discriminatory (e.g., re-

placing a 65-year old with a 25-

year old). However, as the

Brown decision shows, “job

elimination” or “job restructur-

ing” is not necessarily a fool-

proof way of avoiding a claim

for discrimination.

Facts of the case. The plain-

ti� in Brown was 60 when she

was hired as Director of Gradu-

ate Medical Education and 62

when she was �red. She sued,

alleging age discrimination.

When told that her supervisor

was going to assume her duties,

the plainti� wondered how he

could do her job in addition to

his own. She asked him if he

planned to replace her with an-

other university employee who

was younger than 40. The su-

pervisor didn't answer. The

plainti� subsequently learned

from a former co-worker that

two months after her termina-

tion, the younger employee had

moved into her o�ce and as-

sumed a job that was substan-

tially similar to the one she had.

When the plainti� �led a com-

plaint with the EEOC, the uni-

versity posted a job announce-

ment for “GME Administrator

and Development Manager”,

which described a job similar

but not identical to the one the

plainti� had. The “hiring win-

dow” for this new position was

just one week and the university

hired the same younger woman

who already had the job.

In support of its motion for

summary judgment, the univer-

sity argued that its decision to

discharge the plainti� was

based on its “written and actual

restructuring plan” and that, far

from concealing a discrimina-

tory motive, this plan was in-

tended to “increas[e] opera-

tional e�ciencies, remov[e]

redundancies, and address[ ]

ongoing �scal concerns of How-

ard University in general and the

Hospital in particular.” The uni-

versity further explained that

the hospital concluded that the

plainti�'s position was no lon-

ger necessary because her su-

pervisor was going to perform

many of the tasks her position

required.

Question for the court. This

argument presented this ques-

tion for the court: Did the plain-

ti� produce su�cient evidence

for a reasonable jury to �nd that

the university's explanation was

“not the actual reason” for �r-

ing her and that she was, in

fact, a victim of intentional dis-

crimination? Although a “close

question,” the court answered

its question in the a�rmative:

the plainti� produced su�cient

evidence to raise the question

of whether the university's ex-

planation was a pretext for

discrimination.

Plaintiff's theory of her case.

The plainti�'s theory of the case

was that no meaningful restruc-

turing ever took place—or was

ever intended. Rather, in her

view, she was replaced by a

younger worker, under the

guise of a restructuring. The

plainti� added that the univer-

sity attempted to hide this plan

by telling her that her supervi-

sor would assume her duties

and by not o�cially moving the

younger replacement to the

plainti�'s former position until

months after she was �red.

The court accepted these

arguments—again, in the con-

text of deciding a motion for

summary judgment, where the

court assumes the truth of the

non-moving party's (in this case,

the plainti�) allegations and

views the record most favorably

to her—based on a number of

circumstances.

First, the court noted that the

university o�ered little evidence

that the decision to dismiss the

plainti� “was an incidental by

product of a more fundamental

decision to restructure the GME

program.” The court said that

as best it could determine, “the

only signi�cant restructuring
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that occurred—at least that

�nds support in the existing

record—is that Brown's [the

plaint i�'s] posit ion was

eliminated.”

Deficiencies in the universi-

ty's argument. The court found

several de�ciencies in the uni-

versity's “Transition Plan.” First,

it said nothing about eliminating

the position of GME Director

(the plainti�'s position) or any-

thing about a signi�cant

restructuring. Second, whereas

the restructuring memo stated

that the plainti�'s supervisor

would devote 80% of his time

to one position, another docu-

ment stated that he would de-

vote only 60% of his time to this

position and 40% of his time to

clinical services. In this respect,

the court noted that the univer-

sity had “failed to o�er any

meaningful support for the criti-

cal premise that it intended to

shift [the plainti�'s] workload to

[her supervisor].” There was no

evidence, the court said, that

the supervisor actually did any

more than his predecessor had,

that he actually took over any

of the plainti�'s duties, or that

the university ever intended that

he do so. Further, the plainti�'s

deposition cast some doubt on

whether the supervisor could

have possibly taken on so much

added responsibility.

Inconsistency. Second, the

court found that the transition

memo was inconsistent with the

position the university took with

the EEOC in response to the

plainti�'s charge. The university

had told the EEOC that the

“administrative role” �lled by

the younger employee was not

created until 8 months after the

plaint i�'s posit ion was

eliminated. However, there was

a memo written several months

before the plainti� was even

terminated to the e�ect that the

younger employee would take

on such a role.

This “inconsistency” relates

to “one of the substantial fac-

tual disputes between the par-

ties”, the court said. Whereas

the plainti� claimed that the

younger employee �lled es-

sentially the same role that she

occupied before she was �red,

the university countered that

the younger employee's job

was fundamentally di�erent and

that the position was not cre-

ated or �lled until months after

the plainti� was �red. The uni-

versity further argued that the

plainti� was free to apply for the

position that the younger em-

ployee was given, and that she

alone was to blame for not hav-

ing discovered the job posting

and applied for the job. “Much

of this, of course,” the court

said, “is �awed if, in fact, a de-

cision had been made months

earlier to give the position to

Thompson [the younger em-

ployee] and only to advertise

the position “[i]n her [the plain-

ti�'s] absence.”

Short window for advertising

new position. Third, the court

went on, the short notice period

for the new job opening sup-

ports the plainti�'s theory of the

case. The court noted that the

university posted the job an-

nouncement only after the plain-

ti� had �led her charge with the

EEOC. It advertised the position

for only one week—a period

that included only four business

days due to the Labor Day

holiday. Third, the university

said nothing to the plainti�

about the potential opening, de-

spite its knowledge that she

was “aggrieved” by her

dismissal.

“A reasonable jury”, the court

wrote, “might construe this pro-

cess as pretextual—designed

merely to maintain Howard's

[the university] position that

there was not a preordained

plan to pass all (or at least

most) of Brown's [plainti�]

duties to Thompson [younger

employee].”

Overlap between the two

positions. Fourth, the court said,

“[t]he signi�cant overlap be-

tween Plainti�'s position and

the allegedly new position that

Thompson [younger employee]

occupied further supports the

conclusion that the case is not

amenable to resolution on sum-

mary judgment.” Despite the

university's argument that there

were “di�erences in” the two

positions, and thus this was not
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a case in which a younger em-

ployee replaced an older one,

“the two positions are undeni-

ably similar in scope”, the court

concluded.

Timing. Fifth, the court said it

could not “ignore” the fact “that

it appears that Howard [the

university] created the descrip-

tion of the new position on Au-

gust 29, 2013—after it received

notice that Brown [plainti�] was

alleging she was �red for dis-

criminatory reasons.” This “lag

time”, the court said, “is argu-

ably suspect given that Howard

openly admits—indeed, empha-

sizes—that it planned to create

this position nearly a year

earlier.”

Sixth, the only evidence the

university introduced to com-

pare the two positions were the

job descriptions themselves.

“But labels, quali�cations, and

salary—the evidence upon

which Howard relies,” the court

answered, “fail to address the

more vital questions whether

Brown [plainti�] and Thompson

[younger employee], in fact,

performed substantially the

same roles and whether [the

university] intended that they do

so.”

Seventh, there was a dispute

as to when the younger em-

ployee took on her new duties.

There was an email in March

signed by the younger em-

ployee with the title of “GME

administrator and development

manager”, but the university

said she didn't assume this po-

sition until September. “At the

very least,” the court said, the

plainti� has shown that there is

a “genuine dispute regarding a

material issue of fact”, thus

precluding summary judgment.

No mention of salary

differentials. Eighth, the univer-

sity argued that its restructur-

ing was prompted by budgetary

concerns (whereas plainti� was

paid $125,000 per year, the

younger employee was paid

$85,000). However, the court

observed, there was no evi-

dence that, before this litigation,

the university relied on the dif-

ference in the salaries paid to

the two women to support its

actions. The court noted that

the termination letter given to

the plainti� made no mention of

a salary di�erential, and the

university's response to the

EEOC also omitted any mention

of salary di�erential.

“Shifting rationales” could

equal “pretext”. The court noted

that “shifting and inconsistent

justi�cations are ‘probative of

pretext,’ ’’ citing a case from

the District of Columbia Court

of Appeals which refused to af-

�rm summary judgment in a

case where an employer of-

fered in litigation a di�erent rea-

son for terminating an employee

than the rationale it had previ-

ously relied upon. The court

also raised the possibility that if

the university had told the plain-

ti� at the time it dismissed her

that it was simply seeking to

reduce the salary for her posi-

tion, she might well have agreed

to a salary reduction. “There is

nothing in the ADEA”, the court

noted, “that prevents an em-

ployer from hiring a younger

employee to save money”

[cit.om.].

Company's faithful adherence

to policy demonstrates no “pre-

text” for unlawful discrimination.

In Palomino v. Concord Hospi-

tality Enterprises Co.,4 the fed-

eral district court adopted the

report of a magistrate judge,

recommending that summary

judgment be granted in favor of

the hotel. The evidence showed

that the hotel consistently fol-

lowed its policy for progressive

discipline—and that the same

policy had been applied to other

employees—prior to terminat-

ing the plainti�, whose objec-

tionable performance had con-

tinued over a period of months.

The EEOC also investigated the

plainti�'s allegations and dis-

missed her case twice (the sec-

ond time after re-consideration

of its �rst dismissal), �nding no

cause to believe that discrimi-

nation had occurred.

Facts of the case. The plain-

ti� was the general manager of

the hotel and supervised be-

tween 11 and 14 employees.

She reported to a regional man-

ager, who reported to a senior
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vice president. Throughout the

plainti�'s tenure with the hotel

(2011–2014), there had been

oral complaints made by guests,

managers, and sta� about her.

The regional manager orally

counseled the plainti� about her

tone and behavior in those

instances. At one point, a writ-

ten warning was issued to the

plainti�. This warning stated

that the plainti� would receive

continued written warnings on

the next o�ense related to her

hostile tone and behavior and

that “[f]urther documentation

could result in termination,” pur-

suant to company policy. The

plainti� admitted she sometimes

had trouble controlling her

temper. A couple of months

later, the regional manager is-

sued a second written warning

to the plainti� and a termination

notice. According to company

policy, if an employee received

two written warnings within a

12 month period, she could be

terminated. The plainti� was 65

at the time of her termination.

The plainti� raised �ve objec-

tions to the magistrate judge's

report and recommendation, all

of which the district court

rejected.

Inaccuracy of written warn-

ings irrelevant. The plainti�'s

�rst objection was that the ho-

tel's written warnings were

inaccurate. This is “immaterial,”

the court ruled. “It is the per-

ception of the decision maker

which is relevant, not the self-

assessment of the plainti�”, the

court explained, citing another

case. The law requires that the

plainti� show that the supervi-

sor's assessment of her perfor-

mance was dishonest or “not

the real reason for her

termination.” Disputing the mer-

its of the evaluations is

immaterial. In this case, the

court found, the plainti� was

only objecting to the merits of

the evaluations, and did not of-

fer any evidence that the warn-

ings were dishonest or not the

real reason for her termination.

Therefore, this argument fails,

the court concluded.

Opinions of co-workers are

“close to irrelevant.” The plain-

ti�'s second objection was that

the hotel was unreasonable in

not interviewing other employ-

ees or taking into consideration

her record and the record of the

complaining employees. The

court disposed of this objection

with two rebuttals: �rst, the

opinions of co-workers as to

the quality of the plainti�'s work

are “close to irrelevant”. Sec-

ond, it is not the court's job to

decide whether the company's

explanation was wise, fair, or

even correct, so long as it truly

was the reason for the plainti�'s

termination. In this case, the

court went on, there was no ev-

idence that the policy or prac-

tice of not interviewing other

employees prior to issuing a

warning indicated an intent to

discriminate. The hotel's policy

itself indicated no attempt to

discriminate on the basis of age

or disability (the plainti� also

claimed she was discriminated

against on the basis of her dis-

ability—MS—but that is not rel-

evant to this discussion).

The company followed its

own policy. The plainti�'s third

objection was that the hotel did

not consider her side of the

story and that this was a “de-

viation” from its normal busi-

ness practices. The court

granted that “[a] deviation from

normal business practices can

illustrate pretext.” In this case,

however, the court found that

the plainti� had not provided

any evidence that the hotel was

required to interview her prior

to issuing her a warning or that

it failed to follow company

pol icy and its customary

practices. Neither party dis-

puted that the hotel had a policy

and practice of terminating

managers if they received two

written warnings within a

twelve-month period from the

date of the �rst written warning.

“Sudden change in attitude”

can signal pretext. The plainti�'s

fourth objection to the magis-

trate judge's report and recom-

mendation was that the hotel

exhibited a sudden change in

attitude toward her. Again, the

court agreed that this can show

“pretext” (that the stated rea-

son for the action was not the
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real reason and therefore the

“real reason” was or could have

been unlawful discrimination).

But, again, in this case, the

court rejected the plainti�'s

argument because she could

not show that a sudden change

in attitude actually occurred.

The record showed, the court

said, that throughout the plain-

ti�'s employment, there had

been oral complaints made by

guests, managers, and sta�

about her that warranted the

regional manager's counseling

of her, “and therefore her em-

ployment cannot be described

as trouble-free” wrote the court.

The court also said that the

fact that a formal, written warn-

ing was �rst issued in November

2011 “signi�es that the com-

plaints had ultimately risen to a

serious and actionable level, not

a sudden change in attitude.”

Third, it noted that the hotel fol-

lowed a “gradual progression

of disciplinary action based on

continued complaints against

[the plainti�] over the course of

several months”. This suggests,

the court concluded, “not a

sudden change in attitude, but

an adherence to company

policy.”

Disparate treatment of other

employees is especially

relevant. The �fth and last ob-

jection the court addressed was

the plainti�'s disparate treat-

ment argument. Courts do con-

sider evidence of disparate

treatment of comparable em-

ployees as “especial ly

relevant.” The plainti� had

claimed that another employee

was treated di�erently from her.

This could show pretext, the

court agreed. The problem with

the plainti�'s argument, the

court pointed out, was that the

co-worker she compared her-

self to was herself terminated

following two written warnings

within a 12-month period after

guest and employee complaints

were �led against her. The court

also noted that whereas it was

other employees who had com-

plained about the plainti�, in the

case of the other employee, it

was a guest who complained. A

complaint by one employee

against another, the court

thought, did not necessarily

require the sort of investigation

that a guest complaint about an

employee might. The court also

repeated what it had said

earlier: “the alleged opinions of

other employees are not rele-

vant and the court will not en-

gage in such an inquiry.”

Summary and conclusion.

This article discussed three is-

sues in the context of age dis-

crimination cases: what consti-

tutes constructive discharge,

problems that may arise in the

context of a “job restructuring”

case, and how an employer

establishes that it had a legiti-

mate reason to terminate some-

one, despite the person's age.

With respect to constructive

discharge, the key points are

that the plainti� must show

intent or “deliberateness” on

the part of the employer, to

make working conditions so in-

tolerable as to cause the em-

ployee to quit and that there is

no “duty to accommodate”

older workers under the ADEA.

With respect to job restructur-

ing, de�ciencies such as incon-

sistency or “shifting” in expla-

nations for the action, the

shortness of advertising for a

new position, timing, and over-

lapping duties of what are said

to be two di�erent jobs can all

be factors, among others, in

establishing that the employer's

stated reason for the termina-

tion—job restructuring and

elimination of the position—is a

“pretext” for i l legal age

discrimination. With respect to

establishing a legitimate reason

for termination, the case dis-

cussed showed that an employ-

ee's or co-workers' opinions of

her own performance are irrele-

vant; the issue is not the “wis-

dom” or “correctness” of the

employer's decision (which the

court will not inquire into), but

the “honesty” of the decision;

consistent—but not necessarily

identical or “slavish”—applica-

tion of company policy is impor-

tant; and disparate treatment of

similarly-situated employees is

“especially relevant” to the

plainti�'s proving that the em-

ployer's stated reasons for a

pretext for discrimination.
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NOTES:
1Belcher v. W.C. English Inc., 125

F. Supp. 3d 544, 551, 2015 Fair Empl.
Prac. Cas. (BNA) 186755 (M.D. N.C.
2015).

2Brown v. Howard University
Hospital, 2016 WL 1180156 (D.D.C.

2016).
3In the Brown case itself, during

the meeting at which the plainti� was
�red, her supervisor acknowledged
that her performance was not the rea-
son for her termination, reiterated that
she was being discharged due to the
restructuring, and explained that he

was going to perform her previous
duties himself.

4Palomino v. Concord Hospitality
Enterprises Co., 126 F. Supp. 3d 647,
2015 A.D. Cas. (BNA) 190143, 2015
Fair Empl. Prac. Cas. (BNA) 277161
(D.S.C. 2015).

The HR Troubleshooter

HR Advisor: Legal and Practical Guidance E July/August 2016
© 2016 Thomson Reuters

53



THE POLICY CORNER

Best Practices Concerning Restrooms
for Transgender Employees

Robert J. Nobile, Esq. and Meredith-Anne Berger, Esq.*

We hear nearly every day

about the struggles of transgen-

der individuals and those

around them. Imagine walking

into the restroom and glancing

at someone in the mirror that

appears to be of the opposite

sex. Your initial reaction may be

to point out that the individual

has made a mistake, and is in

the “wrong” restroom. You may

be frightened and leave. You

may be sensitive to the shyness

the individual feels at that

moment. Whatever your reac-

tion, the right answer for em-

ployers who seek to provide

restrooms to transgender em-

ployees is far from clear.

The controversial law elimi-

nating anti-discrimination pro-

tections a�orded to gay, les-

bian, and transgender

individuals in North Carolina has

brought transgender restroom

use to the fore.1 The provision

is part of a comprehensive bill,

the Public Facilities Privacy &

Security Act, which not only af-

fects restroom use for trans-

gender individuals, but also ef-

fectively removes protections

a�orded to transgender, gay,

and lesbian individuals who are

discriminated against by ban-

ning discrimination only based

on “biological sex” and not

“sex.”2 Under the law, “biologi-

cal sex” is de�ned as “[t]he

physical condition of being male

or female, which is stated on a

person's birth certi�cate.”3

While the law only applies to

public facilities and municipal

buildings, not to private employ-

ers, like many laws rooted in

social issues, it has been reviled

and lauded by both sides of the

aisle. The new law has already

drawn backlash from busi-

nesses in the state, like PayPal.

Two weeks after announcing

plans to expand operations to

Charlotte, North Carolina, Pay-

Pal has decided to cancel its

expansion as a result of the

new law, which the company

believes “violates the values

and principles that are at the

core of PayPal's mission and

culture.”4 The question of how

to treat transgender individuals

will only become more complex

without a consistent legal

framework to guide employers.

One's “gender identity” de-

termines whether one is trans-

gender or “cisgender.”5 “Trans-

gender” is a term that describes

“someone whose gender iden-

*ROBERT J. NOBILE is a partner with the New York City office of Seyfarth Shaw, where he specializes in employment law.
He is also a member of the graduate faculty of St. Joseph's College in New York. He is the author of Guide to Employee
Handbooks, Human Resources Guide, The Guide to HR Policies and Procedures Manuals, and Essential Facts: Employment, all
published by West. MEREDITH-ANNE BERGER is an associate with the New York City office of Seyfarth Shaw, where she spe-
cializes in employment law.
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tity or expression is not typi-

cally associated with the sex

assigned at birth.”6 A cisgender

individual expresses his or her

gender assigned at birth.7

Transgender status di�ers from

“intersex” individuals, whose

physical anatomy does not con-

form to one gender or another.8

In stark contrast with the

North Carolina Public Facilities

Privacy & Security Act, New

York City recently amended its

Human Rights Law to add pro-

tections on the basis of gender

identity and expression.9 The

New York City Human Rights

Law (NYCHRL) is one of the

most transgender-employee

friendly laws in the country.

Under the NYCHRL, it is a viola-

tion of the law to prohibit an

employee from using the rest-

room that conforms with his or

her “gender.”10 Under this law,

the concept of gender is not

de�ned by physical appearance

or anatomy. Rather, it is based

upon the “individual's actual or

perceived sex, gender identity,

self-image, appearance, behav-

ior, or expression.”11

The recent EEOC Fact Sheet

on Bathroom Access Rights for

Transgender Employees Under

Title VII mirrors the NYCHRL.

The EEOC indicates that a per-

son need not undergo a medi-

cal procedure to be considered

a transgender man or woman,

and reiterated its own holding

in Lusardi v. Dep't of the Army,

in which the EEOC held deny-

ing an employee “equal access

to a common restroom corre-

sponding to the employee's

gender identity is sex discrimi-

nation,” which may not be con-

ditioned on proof of a medical

procedure, violates Title VII.12 In

Lusardi, the EEOC held “equal

access to restrooms is a signif-

icant, basic condition of

employment.”13 In addition, a

transgender employee may not

be required to use a single-user

restroom in lieu of the common

restroom.

In practice, recent guidance

may require a shift in company

policy because it requires em-

ployers to allow employees to

use common restrooms consis-

tent with their gender identity

or expression. Thus, an “FTM”

or “MTF”14 employee must be

permitted to use the restroom

he or she identi�es with, as op-

posed to that which corre-

sponds to the sex assigned at

birth. Providing the employee

with a single-use restroom is

not a lawful alternative under

the NYCHRL and the EEOC's

interpretation of Title VII.

Employers may face yet an-

other issue where colleagues of

transgender individuals become

uncomfortable with the trans-

gender employee using the

restroom that aligns with his or

her gender identity, concerns

which the employer raised in

the Lusardi case. Imagine that

Susan knows her coworker Me-

gan is transgender, and identi-

�es as a woman. Susan gets

upset when she encounters

Megan in the restroom, and

brings it up to you, the compa-

ny's HR professional. You may

give Susan the option of using

a single-occupancy or unisex

restroom. You can also o�er

Megan the option of using a

single-occupancy restroom, but

not to the exclusion of the main

restroom. You may consider of-

fering a training program and

post signs for employees and

customers regarding the com-

pany's obligations to transgen-

der individuals.15

Outside of New York City, an

employer's obligations toward

transgender employees are less

clear. The United States Equal

Employment Opportunity Com-

mission has taken the position

that discrimination against a

transgender individual is “by

de�nition, discrimination ‘based

on sex,’ and such discrimina-

tion therefore violates Title

VII.”16

Courts have generally held

that Title VII does not extend to

transgender individuals. While

Title VII does prohibit discrimi-

nation based on sex, which

includes discrimination due to

gender stereotypes, that pro-

tection is narrowly de�ned by

the landmark case Price Water-

house v. Hopkins.17 Hopkins

was a senior manager who

The Policy Corner

HR Advisor: Legal and Practical Guidance E July/August 2016
© 2016 Thomson Reuters

55



claimed she was denied part-

nership because she was

viewed as “macho” and “over-

compensated for being a

woman.” The Supreme Court

held the employer's stereotyp-

ing constituted discrimination

based on sex in violation of Title

VII. However, the courts have

not yet uniformly extended such

an interpretation to Title VII

claims with respect to transgen-

der discrimination.

Even in a case where the

plainti� was terminated pre-

cisely because the employer

was unwilling to accommodate

her use of the restroom while

working both on and o� prem-

ises, the court found no viola-

tion of the law.18 In Etsitty v.

Utah Transit Authority, the UTA

told the plainti� that allowing

her to use the women's rest-

room at any point when she

was wearing a UTA uniform

while transitioning from male to

female would subject the com-

pany to liability. The company

was especially concerned for

the times while Etsitty, a bus

driver, was traveling along

routes where drivers typically

used public restrooms. Even in

such an extreme case, where

an employee was terminated

due to the employee's request

to use the restroom a�liated

with her gender identity, the

court found this to be a legiti-

mate, non-discriminatory busi-

ness reason for Etsitty's termi-

nation under Title VII and the

expanded protections for “gen-

der stereotypes” under Price

Waterhouse. The court went so

far as to proclaim: “Use of a

restroom designated for the op-

posite sex does not constitute

a mere failure to conform to sex

stereotypes.”19 The court found

the reasoning was not “pretext”

as the testimony indicated that

virtually the only concern with

Etsitty's continued employment

at UTA was the di�culties as-

sociated with her use of the

restroom.

In a similar case, Michaels v.

Akal Securities, Inc., a federal

employee requested to use fa-

cilities consistent with her gen-

der identity, but her employer

refused. The plainti� sued on

the theory that the employer

was discriminating against her

in violation of Title VII and en-

gaging in harassment under the

Rehabilitation Act. The em-

ployer moved to dismiss both

claims, and the court found the

plainti� could state a Title VII

claim on the basis of gender-

stereotyping, but dismissed the

Rehabilitation Act claim be-

cause gender dysphoria is not

a covered disability under the

statute.20

In Kastl v. Maricopa County

Community College District an

appellate court found that

“safety reasons” are a legiti-

mate, nondiscriminatory reason

for refusing to allow a transgen-

der employee to use her rest-

room of choice.21 In that case,

Kastl was diagnosed with gen-

der dysphoria and began transi-

tioning from male to female

shortly after she began her

employment with the College.

During her transition, Kastl was

banned from using the women's

restroom until she could prove

her sexual reassignment sur-

gery had been performed.

Thereafter, Kastl's contract was

not renewed by the College.

The trial court ruled in favor of

the College on the theory that

Kastl failed to provide proof that

she was biologically female. The

appellate court rejected that

claim, �nding under guiding pre-

cedent in the Ninth Circuit it is

“unlawful to discriminate against

a transgender (or any other)

person because he or she does

not behave in accordance with

an employer's expectations for

men or women.” However, the

College ultimately showed it

had a legit imate, non-

discriminatory reason for pre-

venting Kastl from using the

women's' restroom—that is, the

safety of the other occupants

of the restroom.

In 2015, a federal court in

Pennsylvania noted in dicta that

“Title VII does not provide an

avenue for a discrimination

claim on the basis of transgen-

der status.”22 In Johnston v.

University of Pittsburgh, a stu-

dent was denied access to the

men's locker rooms and rest-

rooms because he was biologi-
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cally female, although his gen-

der identity was male. The

plainti� sued under an equal

protection clause theory, but

the court ultimately found that

the university had a rational

basis under the law to exclude

the plainti� from men's facilities.

The court declined to rule on

the state law claim, thereby

stunting further development

with respect to Pennsylvania

law. The case was appealed to

the Third Circuit, but the deci-

sion is likely to stand.23

The jury is still out as to

whether transgender employ-

ees have the right to use the

restroom intended for the gen-

der to which they are

transitioning. In Maryland, trans-

gender individuals have been

successful in bringing discrimi-

nation claims under Title VII.24

Speci�cally, a case survived

summary judgment where the

employee was not permitted to

use the requested restroom

prior to sexual reassignment

surgery.25

In March of 2016, in Con-

necticut, a federal court found

“transgender identity” to be

protected under Title VII.26 In

that case, a doctor alleged she

was not hired by a hospital

because of her transgender

status. At the interview, which

the doctor alleged was a “for-

mality,” she revealed she was

transgender and would be tran-

sitioning from male to female

upon starting work at the

hospital. The doctor claimed the

job was all but hers, as the

hospital had sent her a contract,

which she signed, and she sold

her home in Massachusetts

upon signing the contract. The

court analyzed the inauspicious

introduction of the protection

based upon “sex” into Title VII,

noting a southern senator intro-

duced “sex” as a protected

class in an e�ort to kill the bill.

To the contrary, gender became

deeply ingrained in Title VII's

legacy. The court interpreted

discrimination “because of sex”

to include discrimination “be-

cause of the distinction be-

tween male and female or dis-

crimination because of the

properties or characteristics by

which individuals may be clas-

si�ed as male or female.”27

An EEOC-initiated case is

pending on summary judgment

in the Eastern District of Michi-

gan involving a claim of sex-

based stereotyping of a trans-

gender indiv idual . 2 8 An

employee, who identi�ed as

female, was allegedly �red be-

cause she refused to conform

to the employer's dress code

policy that employees dress in

accordance with their biological

sex.29 The employer argued that

a policy that requires men to

dress as men and women to

dress as women is “benign sex

stereotyping” that equally af-

fects the sexes, citing the EE-

OC's own Compliance Manual

that allows dress codes based

on sex so long as it is equally

enforced among the sexes.30 In

opposition, the EEOC argued

that the employee was discrimi-

nated against, as she agreed to

comply with the dress code, but

merely wanted to dress in fe-

male attire in accordance with

her gender identity.31 While this

case does not involve restroom

use, such a case may be the

next step for the EEOC in fur-

therance of transgender em-

ployee rights.

On May 4, 2016, the Justice

Department noti�ed North Car-

olina state o�cials that it would

take away millions of dollars of

federal funding if it continued to

enforce its law on transgender

restroom use, on the basis that

the state law violates Title VII.32

The letter warned, “the state is

engaged in a pattern or practice

of resistance to the full enjoy-

ment of Title VII right by em-

ployees of public agencies.”33

This warning shot is yet another

harbinger of the vigorous en-

forcement to come of the EE-

OC's interpretation of Title VII.

CONCLUSION &
RECOMMENDATION:

A policy that only biological

males can use the male rest-

rooms and only biological fe-

males may use female rest-

rooms is not in violation of Title

VII in most jurisdictions. How-

ever, this approach is not rec-

ommended as it could lead to
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future liability as the law contin-

ues to evolve. The EEOC's re-

cent fact sheet on transgender

restroom use indicates it will

likely engage in aggressive en-

forcement of its position and

take on employers who apply

biological sex-only restroom

policies in the workplace.

For employers with transgen-

der employees, best practices

in managing the transition pro-

cess or when hiring a transgen-

der individual include:

E Calling the employee by a

new name or changing the em-

ployee's email address to con-

form with gender identity;

E Allowing the employee

make an announcement regard-

ing his or her transition in order

to ease the transition and famil-

iarize the employee's cowork-

ers with the process;

E A�ording the transgender

employee the opportunity to

use a single-occupancy rest-

room if that is his or her prefer-

ence, or allowing other employ-

ees to use a single-occupancy

restroom where other employ-

ees voice their discomfort with

the transgender individual using

the same restroom as them, but

in no circumstances should the

transgender individual be dis-

placed for the bene�t of the rest

of the employees; and

E Conduct ing ant i-

harassment training for all em-

ployees and incorporating

transgender employee policies

into the employee handbook.
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