
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. SACV 15-0476 AG (Ex) Date January 29, 2018

Title GENES INDUSTRY, INC. v. CUSTOM BLINDS AND
COMPONENTS, INC.
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Attorneys Present for Plaintiffs: Attorneys Present for Defendants:

Proceedings: [IN CHAMBERS] ORDER RE PLAINTIFF’S MOTION FOR
ENHANCED DAMAGES AND/OR ATTORNEYS FEES
AND COSTS (DKT. 143)

Before the Court is Plaintiff Genes Industry, Inc.’s (“Plaintiff” or “Genes”) Motion for
Enhanced Damages and Attorneys Fees and Costs. (“Motion,” Dkt. 143.) Defendant
Custom Blinds and Components, Inc. (“Defendant” or “CBC”) has filed an Opposition
(Dkt. 144) and Plaintiff has filed a Reply (Dkt. 145). 

Plaintiff’s Motion is GRANTED-IN-PART.   

1. FACTUAL BACKGROUND

William Chou owns Genes and is the listed inventor of U.S. Patent No. 6,761,204 (the ’204
Patent). The ’204 Patent issued on July 13, 2004 and is entitled “Winding Wheel.” The ’204
Patent relates to a component of a cord tilter for opening and closing window blinds. Genes
has been selling a commercial product covered by the ’204 Patent since 2002. (Dkt. 136
(Trial Tr. Oct. 3, 2017), 83:8–12.) Genes’ cord tilter product is marked with the patent
number. (Id. at 77:13–19.) The patent number is also listed in Genes’ product catalog. (Id. at
98:23–25.)

In 2009, CBC was created and began selling its High Performance Cord Tilter. (Dkt. 130
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(Trial Tr. Oct. 5, 2017) 54:25–55:1.) At trial, Paul Hsieh admitted that by 2011, he had
learned of the ’204 Patent. (Id. at 56:1–4).) Hsieh also testified about an email exchange with
a prospective customer in 2012 “where the subject of the ’204 patent came up.” (Id. at
55:19–25.) In June 2014, Genes sent a formal cease and desist letter to Hsieh, requesting that
CBC stop selling its High Performance Cord Tilter. (Id. at 56:9–12; Ex. 35.) CBC continued
selling its cord tilters after receiving Genes’ letter. (Dkt. 130 at 58:10–24; 61:23–62:9.) Genes
sent another cease and desist letter on February 11, 2015. (Id. at 68:10–22; Ex. 38 at 2.) CBC
again continued selling. (Dkt. 130 at 68:10–22.) Genes’ counsel subsequently spoke with Mr.
Hsieh on the phone (id. at 65:18–66:4) and sent another letter on February 26 (id. at
64:24–65:17; Ex. 37 at 2). Genes delayed suit at Hsieh’s request, but during that time CBC
continued to sell cord tilters, selling over 3,000 more of the accused products in March 2015.
(Dkt. 130 at 58:21–24, 66:6–16; Ex. 21 at 61–62.) 

2. PROCEDURAL BACKGROUND

On March 26, 2015, Plaintiff filed this patent infringement action against Defendant for
infringement of the ’204 Patent. Plaintiff alleged that Defendant infringed the ’204 Patent,
both directly and indirectly, by making, using, selling, importing, and offering for sale its
“High Performance Cord Tilter.” (Dkt. 10 at ¶¶12–17.) 

Defendant originally answered the Amended Complaint and filed counterclaims on June 1,
2015. (Dkt. 11.) But while the parties were in the midst of claim construction, both parties
stipulated to allow Defendant to file an Amended Answer and Counterclaims that alleged
new inequitable conduct and Walker Process counterclaims. (Dkt. 29; see also Dkt. 30 (Minute
Order granting parties’ joint stipulation); Dkt. 31 (Defendant’s First Amended Answer and
Amended Counterclaims).) 

The parties proceeded through pretrial litigation, including Claim Construction (Dkt. 34);
Defendant’s Motion to Strike Plaintiff’s Final Infringement Contentions, which was denied
(Dkt. 41); and Defendant’s two Motions for Summary Judgment, which were denied (Dkts.
59, 60). In October 2016, seven months after the parties had stipulated to add Defendant’s

CIVIL MINUTES - GENERAL
Page 2 of 13



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. SACV 15-0476 AG (Ex) Date January 29, 2018

Title GENES INDUSTRY, INC. v. CUSTOM BLINDS AND
COMPONENTS, INC.

Walker Process counterclaim to the case, the parties stipulated to dismiss the Walker Process
counterclaim with prejudice. (Dkt. 63; see also Dkt. 64 (Order Granting Stipulation Dismissing
Walker counterclaims).) 

On January 13, 2017, Plaintiff filed a partial Motion for Summary Judgment on Defendant’s
counterclaims for inequitable conduct, improper inventorship, and failure to obtain a foreign
filing license. (Dkt. 70.) Defendant did not oppose Plaintiff’s motion for failure to acquire a
foreign filing license. (Dkt. 81 at 2–3.) The Court granted Plaintiff’s motion on the other two
grounds. In granting the motion concerning Defendant’s inequitable conduct counterclaim,
the Court noted that Defendant attempted to oppose summary judgment by asserting a
theory that was not set forth in its pleadings. (Id. at 5.)    

In June 2017, Plaintiff filed four Motions in Limine. (Dkts. 90–93.) One of the motions
sought to exclude Defendant from arguing a non-infringement theory that it did not disclose
until just over a month before the date set for trial. (Dkt. 90.) The Court granted this motion.
(Dkt. 107.) During preparations for trial, the parties also presented the Court with a set of
fully agreed-upon jury instructions. (Dkt. 100.) The jury instructions did not include any
instructions specifically related to patent invalidity defenses. (See generally, id.)

After a continuance, a jury trial was held from October 3, 2017 to October 6, 2017. (Dkts.
106, 111, 112.) During trial, CBC did not present any evidence related to patent invalidity.
Specifically, Defendant did not introduce a single prior art reference into evidence.
Defendant argued that it had presented evidence of obviousness through the prosecution
history. (Dkt. 130 at 111:7–11.) But discussing a patent’s prosecution history is not the same
as showing by clear and convincing evidence that each and every element of a patent claim is
disclosed by prior art references. Despite CBC’s failure to present coherent obviousness
evidence at trial, CBC opposed Plaintiff’s Rule 50 motion for judgment on CBC’s invalidity
defenses and counterclaims. (Id. at 110:24–111:20.) With no evidence on the record to
support a finding that Defendant had proven obviousness of the ’204 Patent by clear and
convincing evidence, the Court granted Plaintiff’s motion. (Id. at 113:1–5.)

On October 6, 2017 the jury returned a verdict finding that Defendant had infringed Claim 1
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of the ’204 Patent, that the infringement was willful, and that Plaintiff was entitled to lost
profits in the amount of $1,018,343. (Dkt. 125.)    

After trial, the parties filed a joint stipulation for the entry of a permanent injunction (Dkt.
133), which the Court granted (Dkt. 140). On November 20, 2017, Plaintiff filed this Motion
for Enhanced Damages and/or Attorneys Fees and Costs. (Dkt. 143-1.) 

3. LEGAL STANDARDS 

3.1 Enhanced Damages Under 35 U.S.C. § 284

Section 284 of the Patent Act states, in part, that “the court may increase the damages up to
three times the amount found or assessed” in patent infringement actions. 35 U.S.C. § 284.
Section 284 does not give criteria for when damages should be increased. The Supreme
Court has found that Section 284 “gives district courts discretion in meting out enhanced
damages.” Halo Elecs., Inc. v. Pulse Elecs., Inc., 136 S. Ct. 1923, 1934 (2016). The Supreme
Court emphasized:

[a]s with any exercise of discretion, courts should continue to take into
account the particular circumstances of each case in deciding whether to award
damages, and in what amount. Section 284 permits district courts to exercise
their discretion in a manner free from the inelastic constraints of the Seagate
test. Consistent with nearly two centuries of enhanced damages under patent
law, however, such punishment should generally be reserved for egregious
cases typified by willful misconduct.

Id. at 1933–34; see also Innovention Toys, LLC v. MGA Entm’t, Inc., 667 F. App’x 992, 994 (Fed.
Cir. 2016) (a finding of willful misconduct “is a sufficient predicate, under Halo, to allow the
district court to exercise its discretion to decide whether punishment is warranted in the form
of enhanced damages.”). “[A] party seeking enhanced damages under § 284 bears the burden
of proof by a preponderance of the evidence.” WBIP, LLC v. Kohler Co., 829 F.3d 1317, 1339
(Fed. Cir. 2016) (citing Halo, 136 S. Ct. At 1934). 

Before the Supreme Court’s decision in Halo, district courts generally decided whether to
enhance damages by applying the factors outlined in  Read Corp. v. Portec, Inc., 970 F.2d 816,

CIVIL MINUTES - GENERAL
Page 4 of 13



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. SACV 15-0476 AG (Ex) Date January 29, 2018

Title GENES INDUSTRY, INC. v. CUSTOM BLINDS AND
COMPONENTS, INC.

826 (Fed. Cir. 1992), superseded on other grounds as recognized in Hoechst Celanese Corp. v. BP Chems.
Ltd., 78 F.3d 1575, 1578 (Fed. Cir. 1996). Read identified nine factors relevant to determining
egregeiousness of the defendant’s conduct: (1) “whether the infringer deliberately copied the
ideas or design of another”; (2) “whether the infringer, when he knew of the other's patent
protection, investigated the scope of the patent and formed a good-faith belief that it was
invalid or that it was not infringed”; (3) “the infringer's behavior as a party to the litigation”;
(4) “[d]efendant's size and financial condition”; (5) “[c]loseness of the case”; (6) “[d]uration
of defendant’s misconduct”; (7) “[r]emedial action by the defendant”; (8) “[d]efendant’s
motivation for harm”; and (9) “[w]hether defendant attempted to conceal its misconduct.”
Id. After Halo, courts have continued to use the Read factors, considering them “useful
guideposts” in the enhanced damages analysis. See Arctic Cat Inc. v. Bombardier Recreational Prod.
Inc., No. 2017-1475, 2017 WL 6044237, at *13 (Fed. Cir. Dec. 7, 2017) (upholding district
court’s decision to treble damages, where district court had applied the Read factors); Polara
Eng'g, Inc. v. Campbell Co., 237 F. Supp. 3d 956, 992 (C.D. Cal. 2017) (applying the Read
factors, although noting that courts have considered them “guideposts” and “helpful,” but
“not dispositive”). 

3.2 Attorneys Fees Under 35 U.S.C. §285 

Section 285 of the Patent Act provides that “[t]he court in exceptional cases may award
reasonable attorney fees to the prevailing party.” 35 U.S.C. 285. “[A]n ‘exceptional’ case is
simply one that stands out from others with respect to the substantive strength of a party’s
litigating position (considering both the governing law and the facts of the case) or the
unreasonable manner in which the case was litigated.” Octane Fitness, LLC v. ICON Health &
Fitness, Inc., 134 S. Ct. 1749, 1756 (2014). Accordingly, “[d]istrict courts may determine
whether a case is ‘exceptional’ in the case-by-case exercise of their discretion, considering the
totality of the circumstances.” Id. Fees may be awarded where “a party’s unreasonable
conduct—while not necessarily independently sanctionable—is nonetheless” exceptional. Id.
at 1757. “[A] case presenting either subjective bad faith or exceptionally meritless claims may
sufficiently set itself apart from mine-run cases to warrant a fee award.” Id. “One purpose of
section 285 is to deter bad faith litigation by imposing the cost of a bad decision on the
decision-maker.” Universal Elecs., Inc. v. Universal Remote Control, Inc., 130 F. Supp. 3d 1331,
1334 (C.D. Cal. 2015), aff’d, 669 F. App’x 575 (Fed. Cir. 2016). A party must prove its
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entitlement to fees by a preponderance of the evidence. Id. at 1758.

4. ANALYSIS

4.1 The Parties’ Briefing Regarding Enhanced Damages and Attorneys Fees

Plaintiff fails to cite the Supreme Court’s Halo decision as part of its bid for enhanced
damages anywhere in either its Motion or Reply. Indeed, Plaintiff only references one post-
Halo decisions in its entire Motion, and that case also fails to reference Halo. Despite this
shortcoming, Plaintiff does provide a detailed explanation of both the factual background
leading up to litigation and a discussion of litigation itself. Plaintiff also performs a full
analysis of the Read factors, arguing that each factor favors an enhanced damages award. 

For Plaintiff’s attorneys fees request, Plaintiff attempts to draw a parallel between attorneys
fees and a jury finding of willful infringement. Plaintiff argues that the same considerations
relevant to an enhanced damages determination are likewise relevant to an attorneys fees
determination.

While Plaintiff’s caselaw is not entirely up-to-date and Plaintiff effectively conflates the
Section 284 and 285 analyses, Defendant’s Opposition is even more telling. In fact,
Defendant’s Opposition is typical of how Defendant has litigated this case. Defendant’s
Opposition is less than two pages long. Given how short it is, it’s worth just reproducing the
substance in full. 

Concerning enhanced damages, Defendant writes:

When considering enhanced damages the court must consider, among other
factors, the size and condition of the defendant and what is necessary to
punish and deter future infringement. Read at 817; Avia Grp. Int’l. v. L.A. Gear
Cal, 853 F.2d 1557, 1566 (Fed. Cir 1988). Here, Defendant is a small company
with few assets and limited capital. The jury verdict as it stands is more than
sufficient to meet the goals of punishment, and this is especially true since the
damages claimed by Plaintiff were unchallenged by expert testimony. As to
deterrence, Defendant has already stipulated to a permanent injunction so an
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enhanced award would serve no purpose in that regard. Accordingly, this court
should exercise its discretion not to enhance damages in this case.  

(Dkt. 144 at 2-3.) As for attorneys fees, Defendant merely states,

Even if a case is found to be exceptional and attorney fees are in play, the
court retains the freedom to exercise its discretion informed by its familiarity
with the case and the interest of justice. Badalamenti at 1365. This was not a
case where a large corporate player sought to take advantage of a smaller,
more innovative competitor, or where an infringer sought to conceal its
actions. Defendant is a small player in the blind industry. Defendant made no
effort to hide what it was doing because reasonable or not, it had a genuine
belief that it was not infringing Plaintiff’s patent. In such a case, with a small
company without the intent to deceive, the award of attorney fees would be
inappropriate.

(Id. at 3.) That’s it. Defendant also doesn’t cite Halo. Instead, regarding enhanced damages,
Defendant picks out one of the Read factors identified by Plaintiff and argues that the factor
isn’t met. But Defendant doesn’t even provide an evidentiary citation for its argument that
“Defendant is a small company with few assets and limited capital.” It’s pure attorney
argument. Moreover, Plaintiff’s Motion identified evidence at trial showing that, at a
minimum, Defendant had gross revenue of over $13 million and net revenue of over $2.6
million from its sales of the High Performance Cord Tilter and related products. (Dkt. 143-1
at 17 (citing Tr. Ex. 90, at 9, 13).) Defendant has not provided any evidentiary support to
rebut these figures.    

Likewise, Defendant’s argument that the jury verdict is more than sufficient punishment
“since the damages claimed by Plaintiff were unchallenged by expert testimony” is ironic.
What Defendant is acknowledging here is something relevant to Plaintiff’s bid for attorneys
fees. That is, Defendant didn’t bring technical or damages experts to trial. While Plaintiff
shouldered the expense of proving its case with experts, evidence, and analysis, Defendant’s
sole response was to argue that Plaintiff hadn’t met its evidentiary burden. Defendant failed
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to submit any semblance of a reasonable, evidentiary defense to Plaintiff’s causes of action at
trial. 

Lastly as to enhanced damages, Defendant asserts, “Defendant has already stipulated to a
permanent injunction so an enhanced award would serve no purpose in that regard.” Again,
Defendant provides no citation for this proposition. Nor does the Court find it persuasive.
Injunctions and enhanced damages serve unique purposes. Simply because Defendant agreed
to an injunction after Plaintiff successfully proved patent infringement at trial does not
excuse Defendant’s infringement behavior leading up to trial.

Regarding attorneys fees, Defendant doesn’t even attempt to defend its litigation conduct
here. Instead, Defendant discusses its infringement conduct. But Defendant doesn’t state
that its non-infringement position was reasonable in this paragraph. Rather, Defendant
simply argues that, “reasonable or not,” it didn’t have an “intent to deceive.” But this is not
the test for evaluating either Section 284 or Section 285. Whether or not Defendant had an
intent to deceive is a separate question from whether Defendant acted recklessly–or worse--
in disregarding another’s patent rights under Section 284. See Halo, 136 S. Ct. at 1933.
Likewise, whether Defendant had an intent to deceive, “reasonable or not,” might be only a
small consideration in the totality of the circumstances test under Section 285. See Octane, 134
S. Ct. at 1756.  

Defendant almost would have been better served if it hadn’t filed an opposition. Like its
failure to produce experts at trial, Defendant’s Opposition evinces a lack of respect for
Plaintiff’s patent rights and the litigation process. Defendant doesn’t come close to
adequately rebutting Plaintiff’s assertions with either legal or evidentiary support. But the
Court will further consider the merits of Plaintiff’s requests in the following sections.  

4.2 Enhanced Damages and Attorneys Fees are Appropriate in this Case

4.2.1 Enhanced Damages 

A jury not only found that Defendant infringed the ’204 Patent, but also found Defendant’s
infringement was willful. Defendant did not challenge those findings post trial. Meanwhile,
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Plaintiff submits unrebutted evidence to support its unrebutted assertions that Defendant
blatantly copied Plaintiff’s patented commercial product and continued to sell its infringing
product, despite explicit notice from Plaintiff before filing suit. With the inadequacy of
Defendant’s Opposition and the unrebutted evidence submitted by Plaintiff, it’s almost self-
evident that Defendant’s infringement constituted an “egregious case[ ] of misconduct
beyond typical infringement,” meriting enhanced damages under Section 284. Halo, 136 S.
Ct. at 1935; see also WesternGeco L.L.C. v. ION Geophysical Corp., 837 F.3d 1358, 1364 (Fed. Cir.
2016). Even so, the Court will quickly run through the Read factors anyway to confirm this
conclusion and in considering the proper amount of an enhanced damages award.  

Deliberate copying. Plaintiff presents evidence in its brief to support its assertion that Defendant
blatantly copied Plaintiff’s patented commercial product. Dkt. 143-1 at 16. For instance,
Plaintiff notes that it was selling its commercial product long before Defendants began
selling their commercial product; Hsieh’s father owned a company that was a direct
competitor to Plaintiff before Defendant’s company came into existence; and the
commercial product and accused device have significant similarities down to the exact degree
of the slot slant. (Dkt. 143-1 at 2–4 (citing Dkt. 130 at 48:14–24; Dkt. 136 at 75:15–76:10;
Ex. 82).) Defendant does not respond to these assertions. This factor favors an award of
enhanced damages. 

Good faith belief of invalidity or non-infringement. In its Opposition, Defendant states it had a
“genuine belief that it was not infringing Plaintiff’s patent.” (Dkt. 144 at 3.) Defendant does
not provide any citation--to evidence at trial or otherwise--for this assertion. In the face of a
jury verdict of willful infringement and the evidence submitted by Plaintiff, this argument is
not persuasive. This factor also favors an award of enhanced damages.

Defendant’s litigation behavior. “Typically, ‘litigation misconduct’ refers to bringing vexatious or
unjustified suits, discovery abuses, failure to obey orders of the court, or acts that
unnecessarily prolong litigation.” i4i Ltd. P'ship v. Microsoft Corp., 598 F.3d 831, 859 (Fed. Cir.
2010). It’s possible that Defendant’s inequitable conduct and Walker Process counterclaims
constituted the type of frivolous and unjustified litigation positions contemplated by this
Read factor. More importantly, as previously stated, Defendant’s failure to bring experts to
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trial or otherwise mount a meaningful non-infringement or invalidity defense show
unreasonable litigation tactics. This factor also weighs in favor of enhanced damages. 

Defendant’s size and financial condition. This factor has already been discussed, as it was one of
the only factors Defendant raised in its Opposition. Given the evidence of Defendant’s gross
revenue for its High Performance Cord Tilter and related products alone, there is no basis to
say this factor does not weigh towards awarding enhanced damages.

Closeness of the case. As stated, Defendant failed to marshal any sort of meaningful evidentiary
defense of non-infringement or invalidity at trial (or even in its opposition to Plaintiff’s
Motion for Fees). This factor weighs in favor of enhanced damages.

Duration of the infringer's misconduct. Defendant’s infringement began more than six years ago.
Courts have concluded that similarly lengthy periods of infringement weigh in favor of
enhancement. See, e.g., I–Flow Corp. v. Apex Med. Tech., Inc., No. 07-1200, 2010 WL 114005, at
*3 (S.D. Cal. Jan. 6, 2010) (finding six years of misconduct was “substantial,” favoring
enhancement). Moreover, even though Hsieh knew of the ’204 Patent by at least 2011 and
received specific cease and desist letters from Genes in 2014 and 2015, CBC continued
selling its cord tilter.

Defendant’s remedial actions. Plaintiff does not address this factor in its brief, possibly because of
its close similarity to the “duration of the infringer’s misconduct” factor. Continuing to sell
the infringing products after notice of infringement and during the course of litigation
supports enhancement. See Polara Eng’g, 237 F. Supp. 3d at 993 (citing Novozymes A/S v.
Genencor Int'l, Inc., 474 F. Supp. 2d 592, 611 (D. Del. 2007) (“That Defendants failed to take
remedial action and continued to infringe until after the liability trial also supports an
enhanced award.”)). As stated, the record shows that Defendant continued to sell the
infringing product after receiving notice and took no remedial action. This factor weighs in
favor of enhancement.

Defendant’s motivation for harm. It is undisputed that the parties are direct competitors in a
relatively small market. Hsieh admitted at trial that Genes and CBC were “significant
competitors.” (Dkt. 130 at 55:5–9.) “[I]nfringement by a direct competitor in such a market
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mitigates in favor of enhanced damages.” TruePosition Inc. v. Andrew Corp., 611 F. Supp. 2d
400, 412 (D. Del. 2009).

Whether Defendant attempted to conceal its misconduct. Plaintiff does not argue that Defendant
attempted to conceal its misconduct. This factor weighs against enhancement.

Taking into account the jury's verdict, the Read factors, and the rationale underlying
enhanced damages, Plaintiff has proven by a preponderance of the evidence that enhanced
damages are appropriate. Indeed, eight of the nine Read factors weigh in favor of enhanced
damages. Given Defendant’s infringement and litigation behavior, the Court, in exercising its
discretion, finds that Plaintiff is entitled to full treble damages for Defendant’s infringing
conduct. 

4.2.2 Attorneys Fees

Plaintiff has also shown by a preponderance of the evidence that this case warrants an
exceptional case finding. Defendant maintained invalidity defenses through the course of
litigation, only to completely fail to present any evidence to support those defenses at trial.
Indeed, despite failing to include proposed jury instructions on invalidity and providing no
evidence of obviousness, Defendant opposed Plaintiff’s Rule 50 Motion on Defendant’s
invalidity defense.

Moreover, as stated, the jury found that Defendant’s infringement was willful. “While a
finding of willful infringement does not require a finding that a case is exceptional, . . .
willfulness of the infringement by the accused infringer may be a sufficient basis in a
particular case for finding the case ‘exceptional’ for purposes of awarding attorney fees to the
prevailing patent owner.” Golight, Inc. v. Wal-Mart Stores, Inc., 355 F.3d 1327, 1340 (Fed. Cir.
2004) (citation and formatting omitted). “Based on a finding of willful infringement, it is
within the district court's discretion whether to award attorney fees under § 285.” Id.
However, “[a]lthough an attorney fee award is not mandatory when willful infringement has
been found, precedent establishes that the court should explain its decision not to award
attorney fees.” Spectralytics, Inc. v. Cordis Corp., 649 F.3d 1336, 1349 (Fed. Cir. 2011) (citing
Transclean Corp. v. Bridgewood Servs., Inc., 290 F.3d 1364, 1379 (Fed. Cir. 2002)) (“[T]he general
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rule [is] that the district court must normally explain why it decides that a case is not
exceptional under 35 U.S.C. § 285 when a factual finding of willful infringement has been
established and, if exceptional, why it decides not to award attorney fees.”). Here, based both
on Defendant’s conduct during litigation and the jury’s unchallenged finding of willful
infringement, the Court finds fees are appropriate. 

4.3 Evaluating the Proper Amount of Attorneys Fees and Costs

Some have become concerned about wasted effort focused on the recovery of fees under
Section 285. The calculation of actual fees awarded are a significant part of the time and
energy dedicated to Section 285 motions. This Court has found “[t]here is a growing trend
that District Court judges should award fees based on an overall global understanding and
review of a case, rather than on a tedious review of voluminous time entries and hourly
rates.” Universal Elecs., 130 F. Supp. 3d at 13350. Following the current practice in the
profession, this Court uses an aggregate, global methodology to evaluate the proper amount
of fees. See generally, id.

Plaintiff has presented evidence of its litigation expenses during the course of trial.
Specifically, Plaintiff requests a total award of $752,321.53 for attorneys fees and expert fees.
(Motion at 25; Exhibit 205.) Defendant does not even mention those expenses in its
Opposition let alone challenge their reasonableness. But the Court, in its discretion, is not
persuaded that Plaintiff is entitled to the full amount it seeks. 

First, Section 285 does not cover expert fees. Universal Elecs., 130 F. Supp. 3d at 1337.
Instead, those fees are only recoverable under the Court’s inherent authority. MarcTec, LLC v.
Johnson & Johnson, 664 F.3d 907, 921 (Fed. Cir. 2012). “Use of this inherent authority is
reserved for cases where the district court makes a finding of fraud or bad faith whereby the
very temple of justice has been defiled.” Id. (quoting Amsted Indus. Inc. v. Buckeye Steel Castings
Co., 23 F.3d 374, 378 (Fed.Cir.1994) (internal quotations omitted).) Plaintiff does not
mention this standard, and the Court doesn’t find that it’s been met. 

Second, and in a similar vein, Defendant’s litigation conduct was certainly exceptional, but
Plaintiff is not entirely blameless in dragging out this fight. Plaintiff doesn’t explain why it
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simply stipulated to allow Defendant to add inequitable conduct and Walker Process
counterclaims to the case after the case had been pending for over a year. If Defendant’s
counterclaims were so baseless, why didn’t Plaintiff oppose Defendant’s request to amend?
Defendant failed to produce experts at trial and failed to put on any reasonable semblance of
an invalidity defense. Plaintiff argues that Defendant’s other counterclaims were “so weak”
they didn’t survive summary judgment. (Dkt. 143-1 at 11.) Why didn’t Plaintiff file a
dispositive motion regarding infringement at some earlier point in the litigation as well? The
Court is also concerned by Plaintiff’s failure to cite current controlling law (like Halo)
anywhere as part of its enhanced damages analysis. After fully evaluating Plaintiff’s billing
records and Plaintiff’s own litigation conduct, and in applying an aggregate, global approach
to Plaintiff’s request for fees, the Court finds that $400,000 in attorneys fees and costs is the
appropriate amount in this case. This amount also includes deductions for fully redacted time
entries and time entries with partial redactions where there is no way to discern the nature of
the work performed.   
   
5. DISPOSITION

Plaintiff’s Motion is GRANTED-IN-PART. Plaintiff’s damages award is TREBLED to
$3,000,000. The Court also awards Plaintiff $400,000 in attorneys’ fees.

Plaintiff is ORDERED to lodge a proposed final judgment within seven days of this Order.
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