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This is a general guide only - each situation will differ according to its individual circumstances and the law may 

change from time to time. Given the potential costs of this type of exercise and the many possible variations in 

circumstances and legal updates, it is always advisable to seek specific employment law advice as early as possible 

in the process (preferably before any firm decisions have been made, or at least implemented, as this will generally 

in itself trigger or even negate the procedure). Your adviser will be able to guide you through the process from start 

to finish with as much or as little assistance as you need and can also provide drafts of any necessary 

documentation and letters to employees.

REDUNDANCY AND RESTRUCTURINGS IN THE UK: 

A WHISTLESTOP TOUR 
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REDUNDANCY IN THE UK: A ROUGH GUIDE 

1. GENUINE REDUNDANCY SITUATION 

Redundancy is a potentially fair reason for dismissal, but only if a genuine redundancy 

situation exists. The definition of redundancy for these purposes states that it occurs in the 

following situations: 

(a) where the employer has ceased or intends to cease to carry on the business for 

the purposes of which the employee was employed by him, or to carry on that 

business in the place where the employee was employed; and 

(b) where the requirements of the business for employees to carry out work of a 

particular kind, generally or in the place where the employee was employed, has 

ceased or diminished or are expected to cease or diminish. 

The above situations may include the closure of a department, plant or office, an internal 

reorganisation or an efficiency review which results in downsizing the business or a need 

for a reduced output and therefore fewer employees due to economic circumstances. 

Once a genuine redundancy situation has been identified, a strict procedure will need to 

be followed in order to avoid certain employment claims and penalties. 

2. PROCEDURE 

There are two main reasons why an employer needs to follow a full and fair procedure in 

making any redundancies. The first is the requirement to collectively consult in cases of 20 

or more redundancies within a 90 day period and the second is to avoid the redundancy 

dismissals being unfair. 

2.1 Collective Consultation 

Regulations governing collective redundancy situations (the "Regulations") require 

collective consultation where certain numbers are affected. Where the employer proposes 

between 20 and 99 redundancies within a 90 day period, it is required to consult with trade 

union or employee representatives for a minimum of 30 days (before the first dismissal 

takes effect). If there are 100 or more redundancies proposed over a 90 day period, the 

minimum consultation period is 45 days. These are minimum periods and the overriding 

requirement is that consultation must begin in good time and in any event before any firm 

decisions have been made, in order for the consultation to be genuine and meaningful. 

(a) Scope 

As well as the above definition of redundancy, the obligation to consult collectively 

includes additional situations, as a result of the definition of redundancy for 

collective consultation purposes including any dismissal for a reason not connected 

with the individual. This, therefore, can include situations such as an office move 

and collective changes to terms and conditions, even if it is assumed by the 
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employer that there will not be any actual dismissals arising from the move or 

changes. 

(b) Representatives 

In the first instance the employer must consult with a trade union representative if 

there is one. If there is no trade union representative then the employer must 

consult with elected employee representative(s). In the event that there are no 

employee representatives in place for this purpose then it is necessary for the 

employer to go through an election process. 

The employer must follow strict procedures in this respect to: 

(i) ensure the elections are fair; 

(ii) determine the number of representatives to be elected having regard to the 

numbers of affected employees and the classes of these employees; 

(iii) decide if they can be global representatives or representatives relating to 

particular classes of employees; 

(iv) determine in advance the term of office of the representatives and ensure 

that this is long enough to allow them to complete the consultation process; 

(v) ensure the candidates are taken from the pool of affected employees; 

(vi) ensure no affected employee is unreasonably excluded from standing for 

election; 

(vii) ensure all affected employees are entitled to vote; and 

(viii) ensure that as far as possible the voting is secret and that the votes are 

accurately counted. 

If the employer has given the affected employees the chance to elect 

representatives and they have failed to do so within a reasonable time then the 

employer must disclose the necessary information (see below) directly to all the 

affected employees. 

(c) Penalties – Protective Award 

If the employer fails to comply with the Regulations in relation to consultation with 

trade unions or employee representatives a complaint can be presented to the 

Employment Tribunal for "protective awards" and the Tribunal can award up to 90 

days' pay per affected employee in this regard. Although this is a maximum cap 

rather than a set figure, the usual approach is to start with the maximum and only 

reduce if there are extenuating circumstances. 
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These claims can be brought by any of the affected employees, the employee 

representative or the trade union. Even if a claim is brought by just one employee 

or representative without the backing of the other employees, the tribunal will 

generally make the award in respect of all the affected employees in any event so 

that all they have to do is to claim payment of the money from the employer. 

(d) Written Information – Section 188 Letter 

The employer must disclose set information in writing to the employee 

representatives, in order to trigger the consultation timetable. This information 

(often described as a "section 188 letter", in reference to the section of the relevant 

legislation dealing with this area) must include: 

(i) the reasons for the proposed redundancies; 

(ii) the number and descriptions of employees whom it is proposed to dismiss 

as redundant; 

(iii) the total number of employees of any such description employed by the 

employer at the establishment in question; 

(iv) the proposed method of selecting the employees who may be dismissed; 

(v) the number of agency workers working temporarily for and under the 

supervision and direction of the employer, the parts of the business those 

agency workers are working in and the work they are carrying out; 

(vi) the proposed method of carrying out the dismissals with regard to any 

agreed procedure, including the period over which the dismissals are to 

take effect; and 

(vii) the proposed method of calculating the amount of any redundancy 

payments otherwise than in compliance with a statutory obligation. 

(e) Requirements of Consultation 

Consultation should be undertaken with a view to reaching agreement with regard 

to ways of avoiding any or some dismissals, reducing the number of dismissals 

and mitigating the consequences of the dismissals, for example by reasonable time 

off to find another job and outplacement arrangements. It must be genuine and 

meaningful and the representatives must be given a reasonable opportunity to 

respond to the proposals and information provided and their feedback must be 

considered. It is not a requirement that agreement must actually be reached but 

there must be reasonable attempts. Care should be taken in particular in relation 

to any decisions taken at parent company, board or head office level which will 

inevitably result in employee redundancies (such as the closure of a business or 

site) - in that case consultation needs to commence before the high level decision 
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is taken, otherwise it will not be meaningful and a maximum protective award is 

likely to be made. 

(f) Direct Consultation Alternative 

If the employer does not have trade union or employee representatives and does 

not wish to hold elections, for example because the affected workforce is so small, 

then it should at least consult with all the affected employees direct, in any case. 

This is still a technical breach of the Regulations and protective awards could still 

be made as a result. If the employees were happy with the approach (e.g. if it was 

offered as a voluntary alternative to the opportunity to elect representatives), it 

could potentially be argued that no (or a lesser) award should be made as the 

employees had suffered no loss as a result of the breach and the spirit and intent 

of the Regulations had otherwise been complied with. However, it should be noted 

that a protective award is a punitive rather than a compensatory award so strictly 

speaking it is not about the employee's loss or otherwise - and therefore this 

argument is in no way guaranteed to be successful. 

(g) Notification of Secretary of State 

Where the collective consultation obligations are triggered, the employer also has 

an obligation to notify the Department for Business, Energy and Industrial Strategy 

on a designated form (Form HR1) 30 days before the redundancies, where there 

are 20 or more employees, and 45 days where there are 100 or more employees. 

Failure to do so can technically result in a criminal conviction and fine not 

exceeding level 5 on the standard scale (this is currently an unlimited fine). 

2.2 Fair Dismissal 

Separate and additional to any collective consultation requirements is the employer's 

obligation to consult employees individually (regardless of the numbers of proposed 

redundancies) as part of a proper procedure in order for a redundancy dismissal to be fair. 

If the collective consultation process has also been triggered, this consultation will in reality 

overlap but individual consultation will still be needed in the latter stages of the collective 

process, for example in relation to selection of individuals and other individual issues such 

as suitable alternative employment. 

Circumstances and requirements differ but a suggested rough guide to a fair procedure is 

as follows: 

(a) identify the number of employees to be made redundant and the types of 

job/functions which need to be reduced; 

(b) identify the relevant "pool" from which the redundant employees/jobs need to be 

chosen. This must not be too restrictive and may, for example, include a whole 

department if the jobs are relatively easily transferable. There may be a situation 

where a line manager may be willing to take a significant pay and status cut in 

order to remain employed; 
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(c) arrange a presentation to all the affected employees explaining that redundancies 

may be necessary, the reasons for that and the time scale and likely numbers 

involved. Any other information that you have at that stage should also be disclosed 

but remember that the point is that at this stage no firm decisions should have been 

taken; 

(d) invite volunteers for redundancy, to reduce the compulsory redundancies as far as 

possible (NB do not target specific employees in this respect or it could lead to 

constructive and/or unfair dismissal allegations); 

(e) consider what, if any, alternative jobs are available within the 

department/company/wider organisation. It may be necessary to consider a 

change in location or duties and re-training in this regard and to invite the 

employees to submit up to date CVs or details of prior experience or skill sets; 

(f) identify whether a set or customary arrangement exists in relation to selection 

criteria and if there is none, establish a set of fair and objective criteria for the 

particular redundancies (if there are trade union or employee representatives, seek 

to agree this criteria with them) – avoid any criteria which may be tainted by direct 

or indirect discrimination (e.g. absence records could affect those with disabilities; 

length of service could constitute age discrimination); 

(g) convene individual consultation meetings with all identified affected employees 

(i.e., all the employees in the relevant pools) to explain the situation in more detail 

and discuss the selection criteria, whether they would be interested in any 

alternative positions which may be available and (if applicable) any request for 

voluntary redundancy; 

(h) apply the selection criteria to all affected employees objectively and fairly - a 

favoured method by the Tribunals is to draw up a matrix of the criteria in which 

individual and total scores can be entered for each employee. Each employee's 

score can then be compared with the others to decide who should be made 

redundant and if there are only a limited number of alternative positions, who 

should be offered the alternative positions. A general guide to what constitutes 

objective criteria is factors which are not based on somebody's opinion. Examples 

include absence levels (although care should be taken here in relation to possible 

disability discrimination claims and also mitigating circumstances, such as a 

serious car accident or lengthy illness), skills and qualifications, disciplinary record 

and experience. Performance can also be a relevant factor but should be based 

on past appraisals or, if none exist, on the opinions of, say, three people senior to 

the individual rather than only one, to make it as objective as possible. Care should 

also be taken in relation to age-tainted criteria such as length of service – this would 

need to be justified objectively in the particular case to avoid a finding of age 

discrimination; 
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(i) arrange further individual consultation meetings to discuss the selection criteria 

scores, further discuss any alternative employment and take into account any other 

issues raised by the employees – as a matter of best practice, employees should 

be given the opportunity to be accompanied by a colleague or trade union official 

to these meetings and certainly to the final consultation meeting; 

(j) it is generally recommended to arrange a final consultation meeting before the 

decision is taken in order to recap on previous consultation and provide the 

employee with a final opportunity to raise any outstanding or additional issues 

which should be taken into account in relation to that decision; 

(k) assuming that the situation in relation to scoring and alternative employment has 

not been altered by the employees' views or objections, make the final decision as 

to who is redundant and who is to be offered alternative employment according to 

the criteria and circumstances; and 

(l) finally inform the affected employee(s) in writing of their redundancy, their 

entitlement to notice and statutory (if they have two years' service or more) or 

contractual redundancy payments and offer them the right of appeal against the 

redundancy decision and/or their selection criteria scores. 

One other useful tool in this procedure, particularly where there are a number of 

employees, is a one-off or periodical question and answer bulletin dealing with the main 

issues raised. There should also be nominated people to deal with any queries or concerns 

that the employees have during the redundancy procedure. 

Note that where the redundancy situation arises from a potential plant or office closure, the 

selection issues described above will not be relevant but individual consultation will still be 

necessary to pick up any individual impacts such as timing (e.g. where some employees 

are being employed longer than others to operate the closure process), redundancy 

payments and suitable alternative employment elsewhere in the organisation. 

3. UNFAIR DISMISSAL COMPENSATION 

As well as a potential protective award for breach of the collective consultation obligations 

(if applicable), failure to follow a fair and reasonable redundancy procedure (or dismissal 

on the basis of redundancy when there is not a genuine redundancy situation) may result 

in an unfair dismissal claim for employees with one year's service or more. The potential 

award for such a claim consists of two parts. 

The first, a basic award, is calculated in the same way as a statutory redundancy payment 

i.e. one x one week's salary (up to a maximum cap of £508 per week from 6 April 2018) x 

number of complete years' service under the age of 41 plus 1.5 x one week's salary (up to 

the maximum) x number of complete years' service at the age of 41 and over, up to a 

potential maximum of £15,240 (from 6 April 2018). If it is a genuine redundancy situation 

and the statutory redundancy payment has already been made, the basic award will not 

be awarded. 
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The more significant part of the award is the compensatory payment which chiefly 

comprises actual and potential future loss of earnings (including benefits) and is up to a 

maximum of the lower of £83,682 or a year's pay for the particular employee (from 6 April 

2018, rising annually). 

4. REDUNDANCY PAYMENT 

In the event of redundancy, employees will be entitled to their contractual notice period (or 

the statutory minimum notice if greater – this will be roughly equivalent to one week's notice 

per complete year of service up to a maximum of 12 weeks' notice) and also, if they have 

two years' continuous service, to a statutory redundancy payment. The statutory 

redundancy payment is based on salary, age and length of service and is calculated as 

follows: 

(a) one x one week's salary (up to a maximum cap of £508 per week from 6 April 2018) 

x number of complete years' service under the age of 41; 

(b) 1.5 x one week's salary (up to the maximum detailed above) x number of complete 

years' service at the age of 41 and over; and 

(c) is subject to an overall maximum of 20 years' service. 

Some employers also offer enhanced redundancy payments, which may or may not be 

conditional upon completion of a settlement agreement (this is generally advisable, 

especially if the payment is a generous one, since it is the only way to prevent statutory 

claims being brought arising out of the dismissal). Enhanced redundancy schemes may be 

contractual or discretionary but caution should be exercised when offering enhanced 

redundancy payments because they can create a precedent or "custom and practice" 

which could lead to claims from employees that these schemes have become implied 

contractual rights even if they have always been described as discretionary. This will be 

fairly easy to prove where an employer has typically used the same calculation formula 

when making a number of redundancies over a few years. 

Care should also be taken these days when formulating any enhanced redundancy 

payment schemes because the calculation method could lead to claims of indirect age 

discrimination unless the enhanced scheme is simply a mirror of the statutory calculation 

but with the exemptions allowed by the age discrimination legislation i.e. the same 

calculation rules but using full salary rather than the statutory maximum weekly salary or 

using a multiplier greater than one (e.g. two x one week's salary – NB this must be applied 

consistently to all employees regardless of age/service). A scheme based on one month's 

pay per year of service, on the other hand, could be discriminatory on the grounds of age 

unless it can be objectively justified. 
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If you would like further advice on these or other employment law issues, please contact: 

Nicola Whiteley 

Partner and Head of London Employment Team 

Orrick, Herrington & Sutcliffe (UK) LLP 

+44 (0) 207 862 4670 

nwhiteley@orrick.com

Mandy Perry 

Partner, London Employment Team 

Orrick, Herrington & Sutcliffe (UK) LLP 

+ 44 (0) 207 862 4637 

mperry@orrick.com


