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Representation

 Mr. P. Gilroy QC (instructed by Thomas Cooper ) appeared on behalf of the Claimant. 
 Mr. N. Goodfellow (instructed by Bircham Dyson Bell ) appeared on behalf of the 
Defendant. 

Judgment

Judge Simpkiss: 

1 This matter has come before the court today on an application by the claimant for 

delivery up of various computers, hard drives, telephones and documents arising out of 

the termination of the employment of the defendant by the claimant company. 

The Background

2 The defendant is the former Managing Director and Chief Executive Officer of the 

claimant. The defendant's employment by the claimant terminated in acrimonious 

circumstances when he was asked to leave the office on 27th April 2017 and was 

shortly afterwards subjected to disciplinary action. His response was to resign his 

employment on 4th May 2017 arguing that he had been constructively dismissed. None 

of these matters can be resolved at this hearing and there are arguments on both 

sides. 

3 The claimant's case is that, on 26th April 2017, the defendant requested his personal 

assistant to forward him a copy of the list of the claimant's business contacts which he 

then copied onto an external hard drive. He received those documents immediately 

before the meeting on 27th April 2017 when he was asked to leave the premises and 

told that he would be the subject of disciplinary action for gross misconduct. He then 

returned from the meeting, either having copied the information onto the external hard 

drive before he went to the meeting or after he returned (there is no evidence one way 

or the other on that, save that he says that he did it before), and the hard drive had 
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been placed in a bag which he then picked up and left the premises with. The 

defendant's evidence is that he was extremely emotional after the meeting. He simply 

picked up the bag and left the property not thinking that the hard drive was there. 

4 The hard drive may contain some confidential information and is the property of the 

claimant, and is certainly in breach of his employment contract and the security 

policies of the company which he signed off. 

5 On 4th May 2017, the defendant resigned his employment and therefore the 

disciplinary proceedings did not take place. 

6 On 19th May 2017, the claimant's solicitors sent a letter to the defendant's solicitors 

pointing out that they had just discovered, as a result of conducting a data subject 

access request in relation to the defendant, that there was a PDF copy of an email 

exchange (copies of which they enclosed) revealing that he had asked his PA to forward 

him this database. The letter requested various matters: confirmation of whether or 

not after the 27th April 2017 he has used the list to contact any of the individuals on the 

list, whether he had taken copies of the list, whether he had disclosed its contents to 

third parties and asking for undertakings immediately to cease using the list save for 

the purpose of compliance with the letter and to deliver up all copies to the claimant. 

7 The defendant was in fact said to be in San Diego and returned on 23rd May 2017, as 

explained when his solicitors sent a letter to the claimant's solicitors in response on 

26th May 2017. In that letter, on instructions, they confirmed that he had not taken a 

copy or copies of the list or any list of customers or confidential information of the 

company otherwise than in the course of his employment. He had not contacted any of 

the company's clients with a view to soliciting their business. He had only ever held an 

electronic copy of the list outside of the company's premises (and that was explained 

above) and which has now irretrievably deleted from his external hard drive, not 

disclosed the list to any third parties, will not use the list for any purposes; and, in any 

event, he no longer has a copy and has no intention of breaching any duty that he may 

owe to the company following the termination of his employment. 

8 The claimant says, in the witness statement in answer to the claimant's application, 

that he has drawn back from some of the matters set out in this letter. In particular he 

did not reveal that he had in fact copied the list onto his laptop at home and then made 

a secondary list which he had prepared for the purpose of being able to explain to 

potential employers the breadth of his experience in the area, which is dealing with 

insurance claims in a marine context and in particular in relation to litigation. The only 

purpose of preparing such a list would be to demonstrate the names of clients for 

whom he had worked in the past in particular with the claimant. 

9 At the start of this hearing, having read the skeleton arguments, it seemed to me that 

in many respects there was little between the parties as to the progress at this stage. 

The claimant's counsel opened the case. At lunch time, discussions took place between 

the parties during the course of which the issues between them, on the orders sought 

by the claimants, were narrowed in the end three issues. These relate to para.(ii) of the 

draft order. 

10 The first point relates to the definition of "confidential information". What appears to 

have happened is that Mr. Goodfellow and his solicitor, on instructions, produced some 
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undertakings that their client was prepared to offer which included a definition of 

"confidential information". This was to enable an independent IT consultant, instructed 

by both parties, to carry out an investigation of the defendant's external hard drive on 

to which he originally copied the list and his Apple Mac in order to determine whether 

or not he had in fact deleted the list and to establish whether or not any other 

confidential information had been put on the list. 

11 The first issue was whether the definition of "confidential information" should also 

include business contacts. The draft for the undertakings was produced, as I say, by 

the defendant's side and adopted by the claimant in their order. The first mention of 

adding business contacts obviously occurred outside in the corridor during the short 

adjournment. 

12 This is a short point. Mr. Goodfellow for the defendant says that it is unnecessary, it 

is wide and it is too vague. He draws my attention to the case of Lawrence David 

Limited v. Ashton [1989] IRLR 22 (CA) at para.34 of the judgment of Lord Justice 

Balcombe, where he says:  

"I have always understood it to be a cardinal rule that any injunction must be 

capable of being framed with sufficient precision so as to enable a person 

injuncted to know what it is that he is prevented from doing. After all, he is at 

risk of being committed for contempt if he breaks an order of the court. The 

inability of the plaintiffs to define with any degree of precision what they 

sought to call confidential information or trade secrets militates against an 

injunction of this nature." 

13 This is not an injunction, but the independent expert needs to know exactly what it 

is that he is to do. At the moment, the definition includes customers or potential 

customers, and, in my judgment, that is a more satisfactory definition and it is not 

necessary or desirable to have a less clear and defined addition to the definition. 

Therefore, I find for Mr. Goodfellow's argument on that point. 

14 The second issue is whether the forensic examination to be carried out by the 

independent expert should extend beyond examining the computer hard drive to 

establish whether the list is still on it, either in semi-deleted form, and whether it is in 

a retrievable form, or whether the examination should go further to see whether any 

other of the claimant's confidential information is on the hard drive or the laptop. 

15 Mr. Goodfellow submits that the court should place a great deal of weight on the 

defendant's evidence, firstly, that there is a real issue to be tried as to whether or not 

he deliberately copied this information for the purpose of helping him after he left the 

claimant's employment. The explanation given is that the defendant habitually did 

work at home and took documents on his computer back home in order to work on 

them and, on this occasion, he was working on a project for developing business in the 

insurance of motor racing and he wanted to go through the list in order to see which 

contacts should be focused on for that purpose and do it over the bank holiday 

weekend. He had already asked his PA to provide the information the week before and 

put it in an email on the 26th. It was completely connected with his work. 
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16 He may say that that is the case and it is not something which the court can decide 

at this stage, but the circumstantial evidence places him in enormous embarrassment. 

The documents which the claimant has produced show that, on 21st April 2017, he had 

an exchange of emails with someone called Neil Cole (whom the defendant explains is 

a friend of his) who works at Catlin Insurance. This exchange of email suggests that the 

defendant is being lined up to join Catlin Insurance. The defendant says this was 

tongue in cheek, and maybe he can persuade a court that that is the case, but this is an 

extremely damaging email. 

17 The timings of his copying the list may be a complete coincidence, but, on the 

evening of 26th April 2017, he drafted a letter (which at the moment I will assume he 

did not send) to Mr. Cox of the claimant asking for a valuation of his shareholding which 

can only have been done in the context that he was considering severing his 

relationship with the claimant company. All this is a matter for trial, but is strong 

evidence that he was lining up a departure and taking a list for that purpose. 

18 The other circumstances that are relevant is that, having taken a copy of the list on 

the hard disk, he then departs and copies it. He may have been in a rush when he left 

following the meeting on 27th April 2017, but, it will be very difficult for him to 

overcome the inference that, when he then copied the list, he must have known that 

what he was doing was in breach of his employment contract with the claimant since he 

must have known that this was a sensitive document that had been transferred to a 

hard drive and then taken off the premises. It was still in his possession after he 

resigned and he had copied it onto his laptop and then used it for the purpose of 

preparing a secondary list. 

19 Then on 19th May 2017, or shortly thereafter when his solicitors were in touch with 

him, the defendant receives notice that the damaging email has come to light. At that 

point, he says he has irretrievably deleted it from the external hard drive, but he does 

not disclose at that stage to any of his computers. In his witness statement, he explains 

that he cannot remember the precise date when this was deleted from his hard drive. 

Again, that may well be correct but it is certainly difficult in the circumstances to 

explain against the background of the letter of 19th May 2017. 

20 Furthermore, as an experienced litigator, he must have known that this was a 

matter that might lead to consequences and leads to the question at this stage as to 

why he deleted it. There may have been a completely innocent reason, but he does not 

explain it. He has got rid of it, or says he has, and now cannot put in his witness 

statement that it is irretrievably deleted. He believes that it is by pressing what he 

describes as the "delete button" and then trashing it, but there is evidence on the 

claimant's side that that would not be sufficient to prevent it being retrieved by an 

expert. 

21 The claimant also has evidence - part of it from the defendant's own evidence - that 

he has made use of the list. In para.45 of his witness statement, he says:  

"For completeness, I should explain that I did make some very limited use of 

the list when compiling a simple list of company names in the insurance market 

that I have worked with for the purpose of my job search in order to 

demonstrate the breadth of my knowledge and experience. This secondary 
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simple list contained various company names and no individual names or 

contact details. This secondary list was primarily created from memory and 

using publicly available information. Although I did look at the names of 

companies on the list, I can confirm I did not use any of the contact information 

contained in the list. I do not believe that this secondary list amounts to the 

companies' confidential information. It is simply a list of the companies' names 

and, for the avoidance of doubt, I deleted the secondary list." 

 He accepts that two clients of the claimant have, he says, contacted him - one of them 

a competitor of the claimant - to say that the claimant had approached him.  

22 The claimant says that the court should permit the expert to inspect these two 

machines in order to establish whether or not there is any other confidential 

information. It does go on the basis that there is strong evidence that the defendant 

deliberately copied the list in the first place, was reticent, did not disclose that he had 

done so until he was faced with the smoking gun of the emails, and did not, even at 

that stage, disclose that he had created a secondary list and copied the whole list onto 

his own laptop. 

23 The court was referred to a number of authorities. In CBS Butler v. Brown & Ors. 

[2013] EWHC 3944 (QB) at para.38, Mr. Justice Tugendhat says this:  

"In my judgment, an order which would deprive the Defendants of the 

opportunity of considering whether or not they shall make any disclosure is (in 

the words of Hoffmann J) an intrusive order, even if it is made on notice to the 

defendant. It is contrary to normal principles of justice, and can only be done 

when there is a paramount need to prevent a denial of justice to the claimant. 

The need to avoid such a denial of justice may be shown after the defendant 

has failed to comply with his disclosure obligations, having been given the 

opportunity to do so (as in Mueller ). Or it may be shown before the defendant 

has had an opportunity to comply with his disclosure obligations. But in the 

latter case it is not sufficient for a claimant such as the employer in Lock v 

Beswick , or the Claimant, to show no more than that the defendant has 

misused confidential information or otherwise broken his employment 

contract. The position is a fortiori where the claimant has not even shown that 

much. What a claimant must show is substantial reasons for believing that a 

defendant is intending to conceal or destroy documents in breach of his 

obligations of disclosure under the CPR ." 

24 In McLennan Architects Limited v. Jones and Roberts [2014] EWHC 2604 (TCC) , 

Akenhead J reviewed the case law and the factors which might properly and 

legitimately be taken into account by the court when dealing with an application for the 

inspection of property:  

(a) "The scope of the investigation must be proportionate. 
(b) The scope of the investigation must be limited to what is reasonably necessary in 
the context of the case. 
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(c) The searches authorised should exclude disclosure of privileged or confidential 
documents which have nothing to do with a case in question. 
(d) Regard should also be had to human rights legislation if the information has nothing 
or little to do with the case. 
(e) Access to a complete hard drive would rarely be granted unless dedicated to a 
particular contract or project. 
(f) The court should also require a confidentiality undertaking from any expert or other 
person given access to the electronic devices covered by the order." 

25 It is therefore a strong order for the court to make and should only be made in 

special circumstances. But in my judgment, despite Mr. Goodfellow's submissions as to 

the fact that his client has come clean about what has happened, I am not satisfied that 

in the circumstances it is to be assumed that he has. It may be that, at the end of the 

day, he has disclosed everything and that what he says is true. But he did not put all his 

cards on the table when first receiving the letter of 19th May, he did not volunteer that 

he had the list until presented with the overwhelming evidence that it had been copied, 

he did not disclose that he had copied it onto other machines until his witness 

statement. 

26 There is a real possibility here that he took the list for the purpose of using the 

confidential information on it and that he still has that confidential information on one 

or other of these machines. Of course, the expert may decide that is not the case in 

which case the defendant will be vindicated; but, at this stage, it is strong evidence and 

the balance of convenience is that the examination should be carried out. An 

examination will be carried out, in any event, having now been conceded. 

27 Mr. Goodfellow made a strong argument that the expense of the exercise is an 

unknown and may be considerable. At the moment, an expert has quoted £3,600 plus 

VAT for looking at the list. There is some protection in that over that cap the parties 

have agreed to share the cost of the investigation 50/50 at present and, therefore, the 

claimant will not want to have an open-ended expense. The wording of the order 

should, I think, include a requirement that the expert should keep the parties informed 

as to cost of this exercise and future costs and permission for either party to come to 

court on the grounds that it is disproportionate. It would have to be a significant extra 

cost if that is to happen. 

28 The reason why I override that objection is partly because there is a governor on it 

of the 50/50 split. If, as the defendant says, the only document that he has copied is 

the list then it is difficult to see how there may be very much more expense incurred. 

Thirdly, against the background that I have recited, the defendant has on any footing 

taken what was probably a confidential document - which he must have known was 

confidential or at least is strongly arguable was confidential and sensitive - and has 

made some use of it in copying it. Therefore, he has only himself to blame for the fact 

that there has now to be a search of the now more limited machines in order to satisfy 

the court and the claimant that it has not gone any further. In these circumstances, I 

am prepared to allow the examination to cover the additional task of establishing 

whether there is any other confidential information within the definition. 

29 The final matter related to clause 4 of the draft order that the defendant should 

disclose his mobile telephone statements to give the numbers since 27th April 2017 
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and his LinkedIn account since that date. Mr. Goodfellow says that it would be 

disproportionate and unjust if it included numbers other than those of clients and his 

side have offered that, if the claimant provides a list of their clients, the defendant will 

disclose whether there are any of those numbers on either of the statements. 

30 In the circumstances that I have described above, leaving it in the hands of the 

defendant to decide which numbers to disclose is not sufficient. In my judgment, the 

balance of convenience is firmly in the claimant's favour on this issue. I cannot see any 

downside of these other numbers being disclosed and, certainly, there ought to be an 

undertaking on the part of the claimants not to make any use of the numbers other 

than those which are confidential to the claimant. 

Crown copyright 

© 2017 Thomson Reuters 


