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5 Administrative Law Myths Employment Pros Should Consider 

Law360, New York (March 24, 2016, 11:14 AM ET) --  
The Obama administration is winding down. Regulatory actions, however, 
show no sign of waning. With the need to guarantee that these regulatory 
actions remain in place, the government is making every effort to ensure 
that courts and the next administration cannot easily overturn them. 
Administrative law statutes such as the Administrative Procedures Act 
(APA), 5 U.S.C. § 500 et seq., present clear hurdles and barriers to agencies 
hoping to quickly put their policies into place. But skillful navigation of these 
laws can help cement an administration’s legacy. As the regulatory sprint 
speeds to the finish line, here are five cautionary administrative law myths 
employment practitioners may want to consider. 
 
1. “The next administration can undo everything with a stroke of the pen.” 
 
The political rhetoric has focused significantly on the administration’s use of 
executive orders. The administration is on an executive action spree which 
aims to move the needle on high-priority policy matters. Executive action 
takes two main forms: the executive order and the presidential 
memorandum. Assuming the requisite authority, executive orders, by in 
large, create or revise a substantive right and can be construed as on par 
with statutes. With regard to matters affecting employers, the president has 
issued executive orders creating a minimum wage and paid leave for 
employees of certain federal contractors, outlawing discrimination against 
LGBT employees of federal contractors, and requiring federal contractors to 
report their labor law violations for “responsibility” determinations, among others. 
 
Presidential memorandums generally direct federal agencies to take action. Products of presidential 
memorandums have been the U.S. Department of Labor Wage and Hour Division's overtime proposed 
regulations and the Office of Federal Contract Compliance Programs' pay secrecy discrimination final 
rule. In addition to these mechanisms, the administration recently utilized the information collection 
request (ICR) process under the Paperwork Reduction Act, 44 U.S.C. § 3501 et seq., to significantly 
broaden its investigative reach. While this is typically a rudimentary procedural mechanism to update 
forms, the U.S. Equal Employment Opportunity Commission used this process to propose requiring most 
employers to submit summary compensation data as part of their EEO-1 submission. The DOL also 
utilized the ICR process to update the OFCCP’s scheduling letter to collect compensation information at 
the desk audit stage from federal contractors. 
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These actions raise the following question: If this president can “legislate” by the pen, then can the next 
president rescind by the pen? Most likely, a new president would be able to rescind the Obama actions. 
However, the paradigm changes when the administration has undergone notice and comment 
rulemaking pursuant to the executive action. Notice and comment is required where an agency seeks to 
promulgate a legislative rule.[1] Regulations implementing executive actions by in large require 
subsequent notice and comment rulemaking to undo.[2] The time and effort this takes is perhaps best 
reflected in the OFCCP’s efforts to rescind the Bush-era compensation standards. Rather than issuing 
subregulatory guidance, the previous administration underwent notice and comment rulemaking. It 
took the Obama administration 25 months to rescind. 
 
This all leads to why the Fair Pay and Safe Workplaces Federal Acquisition Regulation and accompanying 
DOL guidance are important. While the next president would be able to effectively rescind Executive 
Order 13673, the underlying regulations would stand as long as the underlying statutory authority 
exists. While the proposal imposes onerous reporting obligations, the responsibility obligations (41 
U.S.C. § 113) and the sanctions — including cancelation and debarment (41 U.S.C. § 8102) — are 
grounded in the statutes. Accordingly, legal challenges to the regulations could face an uphill road, and 
the next administration would likely need to undergo notice and comment rulemaking to change the 
reporting structure. Similar notice and comment rules emanating from executive orders could similarly 
find weak legal footing as well as extensive devotion of agency resources to undo. Further, a future 
administration would have to face the political risks inherent in overturning a rule some may find 
protective of workers. 
 
2. “These rules are burdensome and make no sense, so courts will strike them down.” 
 
The U.S. Supreme Court’s rebuke on the U.S. Environmental Protection Agency climate change 
regulations and upcoming review of the immigration overhaul executive actions may have employer-
side practitioners hoping that courts will similarly take strong action on this administration’s 
employment-related activities. Some may have interpreted Supreme Court Justices Antonin Scalia's and 
Clarence Thomas’ strong opinions lamenting the rise of administrative rulemaking in Mortgage Bankers 
to indicate that the Supreme Court may seek to slow down the pace of political-based regulatory 
activity. Finally, some may see the EEOC’s poor record on deference before the Supreme Court as an 
indication of the court’s hostility towards the government’s domestic agenda. 
 
Courts’ abilities to strike down rules are limited under the APA mainly due to deference. As an initial 
matter, deference is often misunderstood and generally posited as a broad principle allowing agencies 
wide latitude to shape policy through regulation and guidance. However, any discussion of deference in 
the context of rulemaking begins with the enabling statute’s language and whether the agency has 
rulemaking authority. As the DOL has rulemaking authority on many of the statutes it administers, it has 
wide latitude to engage in rulemaking and be accorded the highest level of deference under the Chevron 
USA Inc. v. Natural Resources Defense Council Inc., 467 U.S. 837 (1984), Step II analysis. 
 
In contrast, the EEOC does not have substantive rulemaking authority and is left with the ability to issue 
“guidance” on substantive matters. As such, the DOL obtained a unanimous ruling in its favor before the 
D.C. Circuit in a decision written by a contender for Justice Scalia’s seat, Judge Sri Srinivasan. (Home Care 
Association of America v. Weil, 799 F.3d 1084 (D.C. Cir 2015) (petition for cert. filed Nov. 24, 2015). 
The DOL also obtained a unanimous decision upholding its Section 503 disability regulations. (Associated 
Builders and Contractors v. Shiu, 773 F.3d 257 (D.C. Cir. 2014) On deference issues the EEOC, on the 
other hand, has fared poorly in several recent Supreme Court cases (supervisor liability in Vance v. Ball 
State, pregnancy discrimination in Young v. UPS, and retaliation in University of Texas Southwest 



 

 

Medical Center v. Nassar) 
 
As such, Chevron deference is most easily accorded to notice and comment rulemaking, such as the 
possible salary and duties test changes considered in the DOL’s overtime rule. The yearly indexing 
component may face greater scrutiny as this would be inconsistent with the DOL’s determination in its 
2004 overtime rulemaking that the legislative history did not support automatic indexing and 
inconsistent positions can harm deference claims. 
 
Chevron deference, however, is not uniformly extended to subregulatory guidance and it is not clear 
what level of deference, if any, will be conferred on guidance documents, such as the OFCCP’s 
compensation directive (Directive 307) or the Wage and Hour Division’s administrative interpretations 
on joint employment and independent contractors. In the instance of the Wage and Hour Division 
guidance pronouncements, the agency grounded the guidance in the statute’s “suffer and permit” 
language as well as the regulatory provisions. Therefore, the guidance may be granted some deference, 
albeit at the lower Auer deference level. See Auer v. Robbins, 519 U.S. 452 (1997). However, as the 
guidance documents rely somewhat on selected case law, it remains to be seen whether a court would 
substitute its judgment on how those cases should be read. 
 
3. “If it’s not specified in the proposal, it can’t be in the final rule.” 
 
This, of course, comes up in the context of the overtime rule. In the proposal, the Wage and Hour 
Division has proposed to raise the salary test to effectively $50,440 annually. The proposal also states 
that the agency is seeking comment on a change of the duties test. As to the salary test, the agency 
engaged in an extensive analysis of the history of the salary test and proposed regulatory language. The 
duties test portion of the preamble has a relatively much shorter discussion, poses five possible 
avenues, and proposes no statutory language. Employer-side lawyers and several commenters have 
cried foul, and the initial consensus has been that the brevity associated with the duties test deemed it 
legally insufficient or indicated that the department had no real intention to change it. 
 
Not so fast. This triggers what is known as the logical outgrowth principle. As stated by the D.C. Circuit, 
adequate rulemaking requires that the proposal “adequately frame the subjects for discussion ... so that 
the notice affords exposure to diverse public comment, fairness to affected parties, and an opportunity 
to develop evidence in the record.” National Restaurant Association v. Solis, 870 F. Supp. 2d 42, 52 (D.C. 
Cir. 2012) (citations and quotes omitted). Thereafter, the question becomes whether the final rule flows 
directly from the purpose of the rulemaking. In National Restaurant Association, the trade association 
alleged that, by adding into the final rule five additional requirements to the tip credit notice that were 
not in the proposal, the DOL did not afford the public adequate notice of the changes and was not a 
logical outgrowth of the proposal. Rejecting this argument, the D.C. Circuit determined that the purpose 
of the rulemaking was to, among other goals, revise the out of date regulations and the subsequent 
rulemaking flowed from that stated purpose. 
 
Applying this test, the DOL may have a legitimate argument that any change in the duties test meets the 
notice and logical outgrowth requirements. The executive order and regulatory proposal advises the 
public that it is considering a change in the test, and then suggests various tests including the California 
model requiring employees to spend more than 50 percent of their time performing exempt duties to 
qualify for the exemption. Commenters have taken great opportunity to the tune of over 290,000 
comments to address the various proposed tests. To the extent that the DOL changes the duties test and 
moves to the California test (which many expect) the department may be able to reasonably argue that 
no notice or logical outgrowth problems exist because the duties test was within the purpose of 



 

 

updating the rules and the reference to it in the proposal sufficed to establish the requisite linkage. 
 
4. "Congress can take action pursuant to the Congressional Review Act." 
 
The Congressional Review Act (CRA), 5 U.S.C. § 801 et seq., is often cited as a possible tool to blunt 
midnight regulations. The technical explanation of the CRA requires not only a law degree, but a crystal 
ball and a day-counting abacus. At bottom, this 1996 Newt Gingrich-inspired “Contract with America” 
law requires major rules to be submitted to and considered by Congress 60 days before they take effect. 
By joint resolution, Congress can approve or disapprove of the regulation, which then goes to the 
president. If Congress adjourns its annual session less than 60 “legislative days” in the House of 
Representatives or 60 “session days” in the Senate after a rule is submitted to it, then the rule is carried 
over to the next session of Congress and subject to possible disapproval during that session.[3] This 
mechanism allowed President George W. Bush to kill the DOL’s Clinton-era ergonomics rule. 
 
Based on the above, significant pressure exists for the DOL to issue any final rules before the CRA 
deadline, as any joint resolution during that time would die on President Obama’s desk. Based on the 
level of Congressional activity in the form of proposed riders in the last appropriations fight, the DOL’s 
proposed rule expanding fiduciary coverage to investment advisers, the "fair pay safe workplaces" rule 
and guidance, and the overtime rules would be on Congress’ radar screen and face possible joint 
resolutions. Perhaps the most difficult calculation at this point will be the deadlines. Initially, it was 
thought that the deadline would fall in late summer. However, the Supreme Court nomination has 
thrown a wrench into the calculations. If, in the unlikely event, Congress holds hearings on a new 
nominee, this would affect the number of Senate “session” days. 
 
5. "No rule can come out before the date on the regulatory agenda." 
 
Twice a year, the Office of Management and Budget’s Office of Information and Regulatory Affairs issues 
its unified agenda and regulatory plan (regulatory agenda). This document lists proposed agency 
rulemakings and the timing of the rulemaking. The time frames on the regulatory agenda are not 
binding and agencies frequently miss the dates. The APA requires only that agencies complete rules 
within a “reasonable time.” 5 U.S.C. § 555(b). A recent example of infidelity to the regulatory agenda 
timelines is the OFCCP’s final rule updating its sex discrimination guidelines which were slated for 
December 2015 publication but have not been issued. 
 
However, could an agency issue a regulation before the date on the regulatory agenda? Considering the 
pace of agency actions this would seem to be improbable. However, the DOL overtime rules trigger this 
tantalizing possibility. First, the department has itself created confusion around the timing of the rule. 
Despite the July 2016 regulatory agenda publication date, the secretary once remarked that it could be 
released in the spring. Then came reports that the solicitor of labor stated that it would be released at 
the end of 2016 (this has been attributed to a “misquote”). Second, 24 senators wrote a letter to the 
secretary of labor requesting that the DOL “quickly finalize” the overtime rule. Finally, the DOL’s recent 
forwarding of the rules to the OMB puts the OMB on the 90-day clock to have the rules reviewed by 
mid-June. The combination of the shifting dates combined with clear congressional pressure could result 
in an early release of the final rule. It is unlikely, for several reasons such as the OMB consistently takes 
more than 90 days, there is no clear prohibition of it by the APA. 
 
The regulatory framework is complex and difficult to navigate. Such complexity can lead to various 
misunderstandings of certain regulatory procedures. This article has debunked five such myths 
regarding administrative law. But with several critical employment-related regulatory actions on the 



 

 

horizon, it is important for employment practitioners to be up to speed on the applicable administrative 
law principles. 
 
—By Christopher Wilkinson and David B. Smith, Orrick Herrington & Sutcliffe LLP 
 
Christopher Wilkinson is a partner in Orrick's Washington, D.C., office.  He maintains a broad practice in 
labor and employment, health and safety, government relations, and administrative law.  Recently he 
served as associate solicitor for Civil Rights and Labor-Management where he was the senior career civil 
rights and labor management lawyer for the Department of Labor. 
 
David Smith is a managing associate in Orrick's Washington, D.C., office. He focuses his practice on 
employment litigation and counseling. He has experience litigating a broad range of employment issues, 
including discrimination, retaliation, wage-and-hour, and benefits claims before federal and state courts. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] “Interpretive” rules do not technically require notice and comment. 5 U.S.C. § 553(b)(3). The 
difference between legislative and interpretive rules is “the source of much scholarly and judicial 
debate.” Perez v. Mortgage Bankers Association, 135 S. Ct. 1199, 1204 (2014). As such, we will not wade 
into that debate. 
 
[2] This is distinct from the Mortgage Bankers decision which held that notice and comment rulemaking 
was not required for subsequent rulemaking where the agency changes its mind with regard to 
subregulatory guidance. The Supreme Court overruled the Paralyzed Veterans of America v. D.C. Arena 
LP, 117 F.3d 579 (D.C. Cir. 1997) line of cases which required such subsequent notice and comment 
rulemaking even where the original position was not taken under notice and comment rulemaking. 
 
[3] The term “legislative days” is not defined in the CRA. However, some authority exists that “legislative 
days” end each time a chamber adjourns and begin each time it convenes after an adjournment. See 
CRS Report RL34633, at 4. To measure the passage of time, the CRA uses “legislative days” for the House 
and “session days” for the Senate. “Session days” include only calendar days on which a chamber is in 
session. The reason for the difference is that the Senate sometimes continues a single “legislative day” 
through several “session days”. See CRS Report RL34633, at 6 n.15  
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