
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

KANEKA CORPORATION, §
§

Plaintiff, §
§

v. § Civil Action No. 3:10-CV-1430-N
§

JBS HAIR, INC., et al., §
§

Defendants. §

ORDER

This Order addresses Plaintiff Kaneka Corporation’s (“Kaneka”) motion for an

accounting to determine supplemental damages [412] and Defendant Uno & Company’s

(“Uno”) motion for leave to file surreply regarding Kaneka’s motion for an accounting [419]. 

Because the Court construes Kaneka’s motion for an accounting as an untimely motion to

amend the final judgment in this case, the Court denies Kaneka’s motion.  Thus, the Court

also denies as moot Uno’s motion for leave to file a surreply.      

I. ORIGINS OF THE MOTIONS  

In June 2013, a jury found that Uno and others infringed U.S. Patent Nos. 7,759,429

and 7,759,430 (the “Asserted Patents”), both assigned to Kaneka.  The jury thus awarded

Kaneka $5,845,000 in lost profits damages against Uno.  In July 2013, after trial, Kaneka

moved for an accounting of infringing sales made from January 1, 2013 through entry of the

judgment.  On November 5, 2013, the Court entered final judgment and in it ordered an

accounting of infringing sales from January 1, 2013 to November 5, 2013.  Then, on March
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18, 2015, the Court issued a permanent injunction precluding Uno and others from

continuing to infringe the Asserted Patents.  On March 24, 2015, Uno appealed the judgment

against it, but on April 7, 2016, the Federal Circuit affirmed the judgment. 

Kaneka alleges it has independently obtained evidence that Uno continues to infringe

the Asserted Patents after entry of the final judgment.  Accordingly, Kaneka argues it is

entitled to, and moves for, an accounting to determine the amount of supplemental damages

as a result of Uno’s continued infringement.  Pending also is Uno’s motion for leave to file

surreply regarding Kaneka’s motion for an accounting.  For the reasons that follow, the Court

denies Kaneka’s motion for an accounting and denies as moot Uno’s motion for leave to file

surreply.  

II. APPLICABLE LAW

As pertinent to Kaneka’s motion, the Federal Rules of Civil Procedure (the “Rules”)

provide three ways to either obtain relief from or amend a final judgment.  First, a court may

relieve a party from a final judgment if, among other reasons, a party discovers evidence that,

“with reasonable diligence, could not have been discovered” in time to move for a new trial. 

FED. R. CIV. P. 60(b)(2) (“Rule 60(b)(2)”).  A motion for relief from final judgment for this

reason must be made within one year of entry of the final judgment.  FED. R. CIV. P.

60(c)(1).1  Second, a party may move to amend a final judgment no later than 28 days after

the entry of the judgment.  FED. R. CIV. P. 59(e) (“Rule 59(e)”).  Finally, a party may move

1 The one-year limitation does not apply to Rule 60(b)(4)–(6), which are not implicated by
Kaneka’s motion. 
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for the court to amend its findings – and amend the judgment to so reflect – within 28 days

of entry of the judgment.  FED. R. CIV. P. 52(b) (“Rule 52(b)”).

A district court lacks jurisdiction to consider an untimely motion to set aside a

judgment under Rule 60(b)(2).  Norwood v. Vance, 517 F. App’x 557, 558 (9th Cir. 2013);

see also SEC v. Redbank Petroleum, Inc., 37 F. App’x 91, 91 (5th Cir. 2002) (concluding

relief under Rule 60(b)(2) was precluded because movant filed motion more than one year

after final judgment).  Likewise, a district court lacks jurisdiction to consider an untimely

Rule 59(e) motion to amend a final judgment.  See Beliz v. W.H. McLeod & Sons Packing

Co., 765 F.2d 1317, 1325 (5th Cir. 1985) (“[T]he untimeliness of [a] Rule 59(e) motion is

an unwaivable jurisdictional defect that renders the motion absolutely void.”).  Finally, a

district court does not have jurisdiction to review untimely motions under Rule 52(b).  See

Browder v. Dir., Dep’t of Corr., 434 U.S. 257, 263 at n.7 (1978) (noting district court lost

jurisdiction to grant relief under Rule 52(b) after 10 days had passed from entry of final

judgment).2

III. THE COURT DENIES KANEKA’S MOTION

The Court construes the instant motion for an accounting as a motion to amend the

final judgment.  The final judgment in this case ordered an accounting of supplemental

damages for the period from January 1, 2013 to November 5, 2013 – the date of the verdict

to the date of the judgment.  Now Kaneka seeks an accounting from November 5, 2013

2 Rule 52(b) previously allowed a motion to amend findings to be filed within 10 days of
entry of a final judgment until the time period was expanded to 28 days in 2009.
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forward.  Kaneka did not ask for this post-judgment accounting at the time it filed its initial

motion for supplemental damages in July 2013.  Indeed, Kaneka did not ask for this post-

judgment accounting until approximately four years after final judgment was entered in this

case and approximately 18 months after the Federal Circuit affirmed that judgment.  Such

a request can thus only be construed as an attempt to amend the final judgment – in

particular, the accounting period it ordered.    

None of Rule 60(b)(2), Rule 59(e), or Rule 52(b) allows for a party to move for relief

from or amendment of a final judgment as belatedly as Kaneka does here.  The Court entered

final judgment in this case in November 2013.  Kaneka moved to amend the final judgment

in this case in November 2017, allowing four years to pass from the date of the final

judgment.  None of the Rules is so lenient as to allow an amendment of the final judgment

after such a lengthy period has passed.  Indeed, because Kaneka’s motion to amend the final

judgment is untimely under any rule, this Court lacks jurisdiction to review it.  Therefore, the

Court denies Kaneka’s motion.

35 U.S.C. § 284 (“Section 284”) provides that a district court must award

supplemental damages to a prevailing claimant for periods of infringement not considered

by a jury.  35 U.S.C. § 284.  But Kaneka’s case law under Section 284 does not authorize an

untimely motion to amend the final judgment.  Kaneka does not cite any authority that a

court must grant a motion for an accounting of supplemental damages first filed 18 months

after the judgment was affirmed on appeal.  In fact, were Kaneka’s theory that it is entitled

to supplemental damages accurate, a patent holder could sue for infringement and, if
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successful, thereafter simply move for accounting of supplemental damages at any time over

the life of the patent when it believes the defendant is infringing again.   This is not, and

should not be, the case.  Kaneka’s proper recourse here is instead to file a new lawsuit

against Uno for patent infringement if it believes Uno continues to infringe its patents.

Kaneka relies heavily on Finjan, Inc. v. Secure Computing Corp. to argue it is entitled

to an accounting of supplemental damages incurred after entry of the judgment in this case. 

626 F.3d 1197 (Fed. Cir. 2010).  Kaneka’s argument is unavailing and its reliance on Finjan

misplaced.  In Finjan, the Federal Circuit remanded for the district court to determine

damages for infringement that occurred between entry of the final judgment and entry of the

injunction after the district court denied supplemental damages for that period.  Id. at 1212 

But Finjan is inapplicable here because the patent holder in Finjan moved for an amendment

to the final judgment, within the time frame allowed by the Rules, to order award of

supplemental damages it sought.  Id.  The district court in Finjan denied supplemental

damages for the period from the final judgment to the injunction “without explanation,” not

because the patent holder’s motion was untimely.  Id.  Therefore, Finjan does not apply here

and thus does not entitle Kaneka to an accounting.  Section 284 does not bypass the Rules

providing for finality of judgments.  

Finally, Kaneka argues that 28 U.S.C. § 1292(c) (“Section 1292(c)”) authorizes

district courts to review issues related to accounting even after an appeal.  Section 1292(c)

provides the Federal Circuit with appellate jurisdiction over “an appeal from a judgment in

a civil action for patent infringement which would otherwise be appealable . . . and is final
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except for an accounting.”  28 U.S.C. § 1292(c).  But in each case Kaneka cites as illustrative

of its proposition that the Court indeed has jurisdiction, the district court reserved the issue

of supplemental damages pending resolution of an appeal.  See Sanofi-Aventis Deutschland

GmbH v. Glenmark Pharm. Inc., USA, 748 F.3d 1354, 1357 (Fed. Cir. 2014) (“The district

court retained authority to assess post-verdict damages if this court sustained the judgment

on appeal.”); Maxwell v. J. Baker, Inc., 879 F. Supp. 1007, 1011 (D. Minn. 1995) aff’d in

part, rev’d in part on other grounds, vacated in part on other grounds, 86 F.3d 1098 (Fed.

Cir. 1996) (reserving ordering accounting until all liability issues on appeal were resolved). 

As a result, Kaneka’s cited cases are not akin to the instant case.  When the Court issued its

final judgment in this case, it did not reserve the issue of supplemental damages pending an

appeal.  Indeed, the Court ordered supplemental damages through 2012 and ordered an

accounting to determine supplemental damages from January 1, 2013 through the date of the

judgment.    Order [342].   It did not reserve judgment on the issue.  See id. Therefore,

Kaneka’s cases are inapplicable, and thus its argument is unavailing.  Accordingly, Kaneka

is not entitled to an accounting. 

CONCLUSION

For the foregoing reasons, the Court denies Kaneka’s motion.  Having resolved

Kaneka’s motion for an accounting, the Court denies as moot Uno’s motion for leave to file

a surreply. 
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Signed June 13, 2018.

____________________________________
David C. Godbey

United States District Judge
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