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     Defendant-Appellant. 
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MEMORANDUM*  

Appeal from the United States District Court 

for the Southern District of California 

Cynthia A. Bashant, District Judge, Presiding 

Argued and Submitted January 11, 2017  

Pasadena, California 

Before:  TALLMAN and FRIEDLAND, Circuit Judges, and FABER,** Senior 

District Judge. 

In this insurance coverage dispute, Millennium Laboratories, Inc. alleged 

that its liability insurer, Darwin Select Insurance Company, had a duty to defend it 

                                           

  *  This disposition is not appropriate for publication and is not precedent 

except as provided by Ninth Circuit Rule 36-3. 

  

  **  The Honorable David A. Faber, Senior United States District Judge 

for the Southern District of West Virginia, sitting by designation. 
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against two third-party lawsuits (which we refer to as Ameritox and Calloway1) and 

that Darwin denied coverage in bad faith.  The district court denied Darwin’s 

cross-motion for summary judgment on its duty to defend, and it denied both 

parties’ motions for summary judgment on Millennium’s claim that Darwin 

breached its implied duty of good faith and fair dealing by denying coverage 

unreasonably.  The case went to trial, and the jury found in favor of Millennium.  

Darwin appealed.  We affirm in all but one respect. 

Darwin’s Duty to Defend 

We affirm the district court’s order granting partial summary judgment to 

Millennium on Darwin’s duty to defend, which we review de novo.  See Stanford 

Ranch, Inc. v. Md. Cas. Co., 89 F.3d 618, 624 (9th Cir. 1996).  Darwin was 

obligated to defend Millennium if it was at least possible that the policy covered 

claims in Ameritox and Calloway.  See, e.g., Delgado v. Interinsurance Exch. of 

Auto. Club of S. Cal., 211 P.3d 1083, 1086 (Cal. 2009). 

The claims against Millennium potentially fell within the policy’s coverage 

for personal and advertising injury, which included coverage for claims of 

disparagement.  Darwin knew that Millennium had been involved in several 

                                           
1 See Ameritox, Ltd. v. Millennium Labs., Inc., No. 11-775 (M.D. Fla. filed Apr. 8, 

2011); Millennium Labs., Inc. v. Calloway Labs., LLC, No. 1084CV3496 (Mass. 

Super. Ct. filed Sept. 2, 2010). 
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similar legal disputes and that its sales team had allegedly told customers that 

competitors’ businesses were illegal, among other things.  Darwin indeed knew 

that such allegations against Millennium had been made in Calloway itself, at least 

with respect to events prior to Darwin’s policy.  When Darwin learned that 

Millennium’s general counsel had allegedly made aggressive and insulting 

statements about competitors in a presentation to sales employees during the 

Darwin coverage period, it should have realized that Millennium faced potential 

disparagement claims.  See, e.g., Eigner v. Worthington, 66 Cal. Rptr. 2d 808, 815 

(Ct. App. 1997).2 

The policy’s prior noticed claims exclusion did not bar coverage, despite the 

fact that Millennium had reported other claims in the Ameritox and Calloway cases 

to its previous insurer.  Millennium could not have reported the events underlying 

the potential disparagement claims to a previous insurer because those events 

occurred during the Darwin policy period.  In addition, Darwin points to no 

precedent for applying a prior noticed claims exclusion in the context of 

occurrence-based coverage.  Because exclusions must be interpreted narrowly, 

Minkler v. Safeco Ins. Co. of Am., 232 P.3d 612, 617 (Cal. 2010), the exclusion 

                                           
2 At oral argument, Darwin suggested for the first time that Ameritox intentionally 

made no disparagement claim.  We do not consider that new argument now.  See, 
e.g., In re Pac. Pictures Corp., 679 F.3d 1121, 1130 (9th Cir. 2012). 
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here did not relieve Darwin of its duty to defend. 

Breach of the Implied Covenant of  

Good Faith and Fair Dealing; Jury Instructions 

Darwin appeals the order denying its motion for summary judgment of 

Millennium’s claims for breach of the implied covenant of good faith and fair 

dealing.  We have no jurisdiction to review that order.  See Ortiz v. Jordan, 562 

U.S. 180, 183–84 (2011).  We therefore dismiss this aspect of Darwin’s appeal. 

Darwin’s good or bad faith was, however, the subject of the district court’s 

order denying Darwin’s motion for judgment as a matter of law.  We review de 

novo, see Lakeside-Scott v. Multnomah Cty., 556 F.3d 797, 802 (9th Cir. 2009), 

and we affirm.  Millennium’s evidence, when considered in a favorable light, see 

id., showed that Darwin anticipated denying the claims from the outset: it assigned 

the claims to an inexperienced employee who at first recommended further 

investigation, but Darwin conducted no real investigation and instead hired outside 

counsel in anticipation of a lawsuit.  This evidence supported the verdict. 

We also affirm the district court’s jury instructions and statements in voir 

dire, which we review for an abuse of discretion.  Mockler v. Multnomah Cty., 140 

F.3d 808, 812 (9th Cir. 1998); Paine v. City of Lompoc, 160 F.3d 562, 564 (9th 

Cir. 1998).  Although the district court told the jury that it had already “been 

determined” that Darwin wrongly denied coverage, jurors heard repeatedly from 

the parties and the district court that their job was to decide whether Darwin had 
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acted unreasonably or in bad faith, not whether Darwin should have defended 

Millennium. 

Termination of Darwin’s Duty to Defend in Ameritox 

We review de novo the district court’s denial of Darwin’s request to 

terminate its duty to defend Millennium in Ameritox because it is an interpretation 

of the policy’s coverage requirements.  See Stanford Ranch, 89 F.3d at 624. 

An insurer’s duty to defend may extend to an appeal on reasonable grounds, 

if a potentially covered claim remains.  Ins. Co. of N. Am. v. Nat’l Am. Ins. Co., 43 

Cal. Rptr. 2d 518, 525 (Ct. App. 1995).  Similarly, an insurer may have a duty to 

pay for post-trial motions.  Prichard v. Liberty Mut. Ins. Co., 101 Cal. Rptr. 2d 

298, 306–07 (Ct. App. 2000).  Here, however, by the time Millennium appealed 

and moved for a new trial, it was plain that the case contained no potentially 

covered claims.  Ameritox did not press a disparagement claim, the jury never 

awarded damages for disparagement, and Ameritox did not appeal or move for a 

new trial.  There was no evidence that an amendment to add a disparagement claim 

was likely.  If the Ameritox litigation is ever reinitiated and Millennium again faces 

a potentially covered claim, it could then request a defense.  See Low v. Golden 

Eagle Ins. Co., 120 Cal. Rptr. 2d 827, 831 n.5 (Ct. App. 2002).  Darwin’s duty to 

defend therefore terminated with the June 16, 2014 judgment in Ameritox.  We 

reverse this one aspect of the district court’s decisions. 
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Summary 

The district court’s order granting partial summary judgment is affirmed, as 

are its orders denying judgment as a matter of law, jury instructions, and 

statements in voir dire.  Darwin’s appeal of the order denying summary judgment 

is dismissed.  The order denying Darwin’s motion to terminate its duty to defend in 

Ameritox is reversed, and the case is remanded with instructions that Darwin’s duty 

to defend be terminated as of June 16, 2014, and for all other proceedings 

consistent with our holdings here. 

DISMISSED in part, AFFIRMED in part, REVERSED in part, and 

REMANDED.  
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United States Court of Appeals for the Ninth Circuit 
 
 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 
 
 

Information Regarding Judgment and Post-Judgment Proceedings 
 
 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36.  Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

 
 

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for 

filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

 
 

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

 
(1) A. Purpose (Panel Rehearing): 
 • A party should seek panel rehearing only if one or more of the following 
  grounds exist: 

► A material point of fact or law was overlooked in the decision; 
► A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
► An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
 

B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 
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► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
 
(2) Deadlines for Filing: 

• A petition for rehearing may be filed within 14 days after entry of 
judgment. Fed. R. App. P. 40(a)(1). 

• If the United States or an agency or officer thereof is a party in a civil case, 
the time for filing a petition for rehearing is 45 days after entry of judgment.  
Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

 
 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s 
judgment, one or more of the situations described in the “purpose” section 
above exist. The points to be raised must be stated clearly. 

 
 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 
challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 
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• The petition or answer must be accompanied by a Certificate of Compliance 
found at Form 11, available on our website at www.ca9.uscourts.gov under 
Forms. 

• You may file a petition electronically via the appellate ECF system. No paper copies are 
required unless the Court orders otherwise. If you are a pro se litigant or an attorney 
exempted from using the appellate ECF system, file one original petition on paper. No 
additional paper copies are required unless the Court orders otherwise. 

 
 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 
 
 
Attorneys Fees 

• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees 
applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms 
or by telephoning (415) 355-7806. 

 
 
Petition for a Writ of Certiorari 

• Please refer to the Rules of the United States Supreme Court at 
www.supremecourt.gov 

 
 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-

0526 (Attn: Jean Green, Senior Publications Coordinator); 
► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 
the appellate ECF system, mail the Court one copy of the letter. 
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Form 10. Bill of Costs ................................................................................................................................(Rev. 12-1-09) 
 

United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28  
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

v. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable  
under FRAP 39,  

28 U.S.C. § 1920, 
9th Cir. R. 39-1 

 

REQUESTED 
(Each Column Must Be Completed) 

ALLOWED 
(To Be Completed by the Clerk)

No. of  
Docs.

Pages per 
Doc.

Cost per  
Page*

TOTAL  
COST

TOTAL  
COST

Pages per 
Doc.

No. of  
Docs.

Excerpt of Record

Opening Brief

Reply Brief

$

$

$

$

$

$

$ $

Other**

Answering Brief

$ $

$

$

$

$

$

$

$

$

$

$

$ $TOTAL: TOTAL:

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

Cost per  
Page*

Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1.  Additional items without such supporting statements will not be 
considered. 

Attorneys' fees cannot be requested on this form.

** Other:

Continue to next page

This form is available as a fillable version at:  
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%20of%20Costs.pdf.
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Form 10. Bill of Costs - Continued

I, , swear under penalty of perjury that the services for which costs are taxed 

were actually and necessarily performed, and that the requested costs were actually expended as listed. 

Signature

Date 

Name of Counsel:

Attorney for:

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk

(To Be Completed by the Clerk)

("s/" plus attorney's name if submitted electronically)
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