
No. 08-1798 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

EDUCATIONAL MEDIA COMPANY 
AT VIRGINIA TECH, INC., et al., 

Plaintiffs-Appellees, 

v. 

SUSAN R. SWECKER, et al., 

Defendants-Appellants. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

BRIEF OF AMICI CURIAE STUDENT PRESS LAW CENTER AND 
COLLEGE NEWSPAPER BUSINESS AND ADVERTISING MANAGERS 

IN SUPPORT OF PLAINTIFFS-APPELLEES AND SUPPORTING 
AFFIRMANCE 

KATHERINE A. FALLOW 
CARRIE F. APFEL 
GARRETT A. LEVIN 
JENNER & BLOCK LLP 
1099 New York Avenue, NW 
Suite 900 
Washington, DC 20001 
Phone: (202) 639-6000 
Fax: (202) 639-6060 

Counsel for Student Press Law Center 
and College Newspaper Business and 
Advertising Managers 

FRANK D.LoMONTE 
MICHAEL C. HIESTAND 
STUDENT PRESS LAW CENTER 
1101 Wilson Blvd., Suite 1100 
Arlington, VA 22209 
Phone: (703) 807-1904 
Fax: (703) 807-2109 

Of Counsel 



TABLE OF CONTENTS 

TABLE OF AUTHORITIES ii 

INTEREST OF AMICI CURIAE 1 

SUMMARY OF ARGUMENT 3 

ARGUMENT 5 

I. By Singling Out College Student Publications For A Content-Based 
Restriction On Speech, The Virginia Regulation Is Presumptively 
Unconstitutional 5 

A. The Continued Financial Viability And Independence Of 
Student-Run Newspapers Are Critical To Our Tradition Of A 
Free Press 5 

B. Because It Singles Out College Newspapers For A Content-
Based Speech Restriction, The Regulation Is Presumptively 
Unconstitutional 8 

II. The Regulation Also Fails The Central Hudson Test 13 

A. The First Amendment Unquestionably Protects Alcohol 
Advertisements In College Publications 14 

B. The Regulation Fails The Third And Fourth Prongs Of Central 
Hudson 19 

III. The Regulation Violates The First Amendment On Its Face 23 

CONCLUSION 28 



TABLE OF AUTHORITIES 

CASES 

44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996) 15, 19, 22 

Anheuser-Busch, Inc. v. Schmoke, 101 F.3d 325 (4th Cir. 1996) 16 

Anheuser-Busch, Inc. v. Schmoke, 63 F.3d 1305 (4th Cir. 1995), aff'dinpart 

after remand, 101 F.3d 325 (4th Cir. 1996) 16, 17 

Arkansas Writers' Project, Inc. v. Ragland, 481 U.S. 221 (1987) 8, 9, 13 

Bolgerv. Youngs Drug Products Corp., 463 U.S. 60 (1983) 18 

Butler v. Michigan, 352 U.S. 380 (1957) 18 
Central Hudson Gas & Electric Corp. v. Public Service Commission of New 

York, 447 U.S. 557 (1980) 4,13, 14 

Dean v. Utica Community School, 345 F. Supp. 2d 799 (E.D. Mich. 2004) 6 

Edenfield v. Fane, 507 U.S. 761(1993) 19 

First National Bank v. Bellotti, 435 U.S. 765 (1978) 13 
Greater New Orleans Broadcasting Ass'n v. United States, 527 U.S. 173 

(1999) 15,17,19 

Grosjean v. American Press Co., 297 U.S. 233 (1936) 5, 9 

Joyner v. Whiting, 477 F.2d 456 (4th Cir. 1973) 6 

Leathers v. Medlock, 499 U.S. 439 (1991) 10 

Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001) 15,17, 18,19, 22 

Members of City Council v. Taxpayers for Vincent, 466 U.S. 789 (1984) 25, 26 

Minneapolis Star & Tribune Co. v. Minnesota Commissioner of Revenue, 
460 U.S. 575 (1983) 9, 10, 12,13 

PSINet, Inc. v. Chapman, 362 F.3d 227 (4th Cir. 2004) 8 

Pitt News v. Pappert, 379 F.3d 96 (3d Cir. 2004) 10,11,16,21 

n 



R.A.V. v. City of St. Paul, 505 U.S. 377 (1992) 8 

Reno v. ACLU, 521 U.S. 844 (1997) 18, 22 

Rosenberger v. Rectors & Visitors of University of Virginia, 515 U.S. 819 

(1995) 24 

Rubin v. Coors Brewing Co., 514 U.S. 476 (1995) 22 

Sable Communications of California, Inc. v. FCC, 492 U.S. 115 (1989) 18 

Thompson v. Western States Medical Center, 535 U.S. 357 (2002) 21 

United States v. Edge Broadcasting Co., 509 U.S. 418 (1993) 15,17 

Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489 
(1982) 24 

Virginia Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., 
425 U.S. 748 (1976) 21-22 

Virginia v. Hicks, 539 U.S. 113 (2003) 26, 27 

WVAss'n of Club Owners & Fraternal Services, Inc. v. Musgrave, 553 F.3d 

292 (4th Cir. 2009) 23 

STATUTES 

3 VAC 5-20-40(B)(3) passim 

OTHER AUTHORITIES 

College Media Advisers, Survey of College Newspapers' Alcohol 
Advertising Policies, April 28, 2009 8 

Editor & Publisher International Yearbook 2008 6 

Lillian L. Kopenhaver & Ronald E. Spielberger, Campus Media Operations 
Show Evolution, Progress, 43 College Media Review 3-4, Summer/Fall 
2005 7, 8, 27 

Lillian Lodge Kopenhaver & Ronald E. Spielberger, Newspapers Post 
Salary Gains, Experience Revenue Slowdown, 45 College Media Review 
4 (Winter 2008) (published by College Media Advisors) 7 

iii 



INTEREST OF AMICI CURIAE 

Pursuant to Rule 29(a), amid represent that all parties have consented to the 

filing of this brief amid curiae. 

The Student Press Law Center ("SPLC") is a national, non-profit, non

partisan organization established in 1974 to perform legal research and provide 

information and advocacy for the purpose of promoting and preserving the free 

expression rights of student journalists. As the only national organization in the 

country devoted exclusively to defending the legal rights of the student press, the 

SPLC has collected information on student press cases nationwide and has 

submitted various amicus briefs, including to the United States Supreme Court and 

many federal courts of appeal. The SPLC represents the interests of student 

journalists and newspapers who regularly disseminate both commercial and 

editorial information to readers - both student and non-student alike - throughout 

the country, including the Commonwealth of Virginia. 

College Newspaper Business and Advertising Managers ("CNBAM") is a 

national organization of college newspaper business staffs. Founded in 1972, 

CNBAM represents more than 150 student newspapers with a circulation of over 

1.4 million and more than $50 million in annual sales. Their annual convention 

brings together students, professional staff members and industry experts to discuss 

advertising trends and exchange ideas. The organization also provides education 



opportunities and recognition to student sales staffs through their annual 

advertising contest. 

The SPLC and CNBAM submit this brief amid curiae to emphasize to this 

Court the critical role that student media plays, and to highlight the serious 

ramifications that restrictions on advertising revenue have on the student press's 

ability to serve as an important source of information and ideas for the campus 

community. Amid are gravely concerned about the chilling effect that would 

result should this Court conclude that the speech at issue concerns an unlawful 

activity, or that the Appellees cannot facially challenge the regulation. Neither 

result would be supportable. The Virginia regulation unconstitutionally targets one 

particular form of media and restricts sources of revenue to that media, thus 

threatening to limit the ability of college student media to provide a meaningful 

voice for their community. 



SUMMARY OF ARGUMENT 

College student publications serve as a critical source of expression, 

disseminating ideas and information to the college and university communities 

throughout the Commonwealth of Virginia. By unconstitutionally singling out this 

important form of media for discriminatory treatment, the speech restriction 

imposed by 3 VAC 5-20-40(B)(3) tramples upon the First Amendment rights of 

these publications. The regulation cannot survive scrutiny under the First 

Amendment, and thus the District Court's decision striking down the law in its 

entirety must be upheld, for several reasons. 

First, the Commonwealth's regulation imposes a content-based speech 

restriction on a single form of media: college student publications. The regulation 

prohibits this media - and only this media - from publishing truthful non-

misleading alcohol advertisements. As such, the law is facially discriminatory, 

presumptively invalid, and can be upheld only if it survives strict scrutiny, a 

standard the Commonwealth cannot satisfy. Virginia cannot demonstrate that this 

regulation is in any way necessary to advance its interests. There is no evidence 

that restricting some (but not all) alcohol advertisements in college student 

publications while allowing the same kinds of advertisements in all other forms of 

media has any impact on underage or abusive drinking by college students. 



Second, the restriction cannot survive the lower level of scrutiny applicable 

under Central Hudson Gas & Electric Corp. v. Public Service Commission of New 

York, 447 U.S. 557 (1980), because there is no reasonable fit between the speech 

restriction imposed by 3 VAC 5-20-40(B)(3) and the Commonwealth's purported 

interest. The restricted speech undoubtedly concerns a lawful activity, is truthful 

and not misleading, and therefore falls squarely within the First Amendment 

protections for commercial speech. The fact that some portion of the 

advertisements' audience are not yet of legal drinking age does not somehow 

transform speech about that product into speech about an unlawful activity. The 

Commonwealth's argument that advertisements for alcohol fall outside the First 

Amendment is contrary to the Supreme Court's and this Court's precedent, is 

belied by the regulation (which itself permits advertisements for "beer," "wine," 

and "mixed beverages"), and simply defies common sense. Moreover, the 

regulation's restriction on alcohol advertisements does not reasonably fit with the 

interest the Commonwealth seeks to advance, as Central Hudson requires. The 

regulation restricts some but not all types of alcohol advertisements in college 

student publications, and does nothing to prevent student exposure to the 

bombardment of alcohol advertisements in all other media reaching this same 

audience. Accordingly, the regulation cannot survive scrutiny under Central 

Hudson's third and fourth prongs. 



Third, the regulation is invalid on its face. The reasons that the regulation 

would fail strict scrutiny and scrutiny under Central Hudson apply equally to all 

college student publications, regardless of the precise makeup of their audience. 

Therefore, the District Court's decision striking down the regulation on its face 

should be affirmed. 

ARGUMENT 

I. By Singling Out College Student Publications For A Content-
Based Restriction On Speech, The Virginia Regulation Is 
Presumptively Unconstitutional. 

A. The Continued Financial Viability And Independence Of 
Student-Run Newspapers Are Critical To Our Tradition Of 
A Free Press. 

By restricting advertisements in college student publications, the Virginia 

regulation unfairly and unconstitutionally singles out a form of media that plays a 

critical role in our democracy. The guarantee of a free press is essential to a 

bedrock principle of the United States Constitution that the Supreme Court has 

vigorously defended time and again. "A free press stands as one of the great 

interpreters between the government and the people. To allow it to be fettered is to 

fetter ourselves." Grosjean v. Am. Press Co., 297 U.S. 233, 250 (1936). The 

fundamental freedom of press applies with equal force to student publications, an 

avenue through which students experience the core values of the First Amendment 

by participating in student journalism. Indeed, 



if the role of the press in a democratic society is to have 
any value, all journalists - including student journalists -
must be allowed to publish viewpoints contrary to those 
of state authorities without intervention of censorship by 
the authorities themselves. Without protection, the 
freedoms of speech and press are meaningless and the 
press becomes a mere channel for official thought. 

Dean v. Utica Cmty. Sch., 345 F. Supp. 2d 799, 804 (E.D. Mich. 2004) (emphasis 

added). 

Student publications are vitally important to free expression on our college 

and university campuses. In the Commonwealth of Virginia alone, an estimated 37 

college student publications serve both students and non-students alike. See Editor 

& Publisher International Yearbook 2008, at 38-11. To protect the free flow of 

information through this media, these publications receive full First Amendment 

protection. As this Court has recognized: 

Censorship of constitutionally protected expression 
cannot be imposed [at a college or university] by 
suspending the editors [of student newspapers], 
suppressing circulation, requiring imprimatur of 
controversial articles, excising repugnant material, 
withdrawing financial support, or asserting any other 
form of censorship oversight based on an institution's 
power of the purse. 

Joyner v. Whiting, 477 F.2d 456,460 (4th Cir. 1973) (footnotes omitted). 

For many college student papers, advertising plays a pivotal role both in 

informing the readership of important events and information, and in providing the 

publications with a critical source of funding. Most if not all of these papers are 



provided for free to the student population, the staff and faculty, and the 

surrounding communities. See, e.g., J.A. 73, 74 (Memorandum Opinion, Educ. 

Media Co. at Va. Tech., Inc. v. Swecker, Civil A. No. 3:06cv396, slip. op. at 4, 5) 

(the Collegiate Times and The Cavalier Daily each distributed free of charge); see 

also Lillian L. Kopenhaver & Ronald E. Spielberger, Campus Media Operations 

Show Evolution, Progress, 43 College Media Review 3-4, Summer/Fall 2005 

("Evolution, Progress"), at 23 (for college newspapers, "[subscription sales are 

minimal as a source of revenue"). The revenue stream from advertising is critical 

to college and university publications, many of which are in precarious financial 

positions. See Lillian Lodge Kopenhaver & Ronald E. Spielberger, Newspapers 

Post Salary Gains, Experience Revenue Slowdown, 45 College Media Review 4 

(Winter 2008) (published by College Media Advisors) ("Revenue Slowdown") 

("[A]ll sources of funding for college newspapers, except general college funds, 

have decreased since the 1999 survey; these results illustrate more college and 

university funding and less progress toward financial independence."). As the 

record amply demonstrates, student newspapers like the Collegiate Times and The 

Cavalier Daily are almost entirely dependent on ad revenue to support their 

operating budgets. J.A. 72, 74; see also Revenue Slowdown at 7 (amount of 

college publication revenue "generated by advertising has increased" over the 

years: "[m]ore than half (52.4 percent) receive 50 percent or more from this source, 



up from 47.5 percent in 1999"); see also Evolution, Progress, at 21 (showing 

limited budgets of college student publications). Indeed, absent the Virginia 

regulation, revenue from alcohol advertising would be a significant source of 

revenue for college publications in Virginia, as it is for student publications around 

the country. See College Newspaper Business and Advertising Managers 

(CNBAM), Survey of College Newspapers' Alcohol Advertising Policies, April 

28, 2009, available at http://www.splc.org/pdf7CNBAMsurveysummary_ 

04282009.pdf. 

B. Because It Singles Out Student Newspapers For A Content-
Based Speech Restriction, The Regulation Is Presumptively 
Unconstitutional. 

Virginia's regulation is unconstitutional because it imposes a content-based 

restriction on the speech of a specific speaker: college student newspapers. Laws 

that restrict speech on the basis of content are presumptively unconstitutional and 

trigger strict scrutiny. See, e.g., R.A.V. v. City of St. Paul, 505 U.S. 377, 382 

(1992); PSINet, Inc. v. Chapman, 362 F.3d 227, 233 (4th Cir. 2004) ("content-

based restriction on expression . . . may only be upheld if it survives strict 

scrutiny"). Likewise, laws singling out the media (or a particular type of speaker) 

for disfavored regulatory treatment are presumed to be unconstitutional and are 

subject to strict scrutiny. See Ark. Writers' Project, Inc. v. Ragland, 481 U.S. 221, 

8 
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231, 234 (1987); Minneapolis Star & Trib. Co. v. Minn. Comm'r of Rev., 460 U.S. 

575, 585 (1983); Grosjean, 297 U.S. at 250. 

The District Court in this case found it unnecessary to reach the issue of 

whether strict scrutiny applies, because it held that the Virginia regulation violated 

the lesser Central Hudson level of scrutiny for commercial speech restrictions. For 

the reasons described below, and for the reasons stated in Appellees' brief, amid 

agree that the regulation cannot withstand constitutional scrutiny under Central 

Hudson. However, amid respectfully submit that the Virginia regulation also is 

unconstitutional under well-established Supreme Court precedent holding that laws 

singling out specific speakers are presumptively unconstitutional and must 

withstand strict scrutiny - a standard that the Commonwealth does not even 

attempt to satisfy. 

The Supreme Court has long held that laws singling out the press for 

differential treatment, as well as laws that unjustifiably burden only particular 

types of media, are presumptively unconstitutional and must satisfy strict scrutiny. 

Ark. Writers' Project, 481 U.S. at 231, 234 (noting the "heavy burden" to establish 

the constitutionality of a law that singles out particular speakers); Minneapolis 

Star, 460 U.S. at 585; Grosjean, 297 U.S. at 250 (striking down tax on advertising 

revenue for newspapers with circulation of more than 20,000, and holding "in the 

light of its history and of its present setting, it is seen to be a deliberate and 



calculated device in the guise of a tax to limit the circulation of information to 

which the public is entitled in virtue of the constitutional guaranties"); see also 

Leathers v. Medlock, 499 U.S. 439, 447 (1991) (observing that laws that single out 

the press or a small group of speakers, or discriminate based on content, are subject 

to strict scrutiny, but holding that generally applicable sales tax did not raise these 

concerns). As the Court has explained, "differential treatment, unless justified by 

some special characteristic of the press, suggests that the goal of the regulation is 

not unrelated to suppression of expression, and such a goal is presumptively 

unconstitutional." Minneapolis Star, 460 U.S. at 585. A regulation that singles out 

particular kinds of speakers without a valid justification "presents such a potential 

for abuse" that a State must establish that the regulation is "necessary" to achieve 

"an overriding government interest." Id. at 582, 592. 

Applying this line of precedent, the Third Circuit, in an opinion by then-

Judge Alito, struck down a similar restriction on alcohol advertising in college 

newspapers on the ground that in singling out the college press, the Pennsylvania 

statute triggered - and failed - strict scrutiny. Pitt News v. Pappert, 379 F.3d 96, 

109 (3d Cir. 2004). While holding that the Pennsylvania statute failed the Central 

Hudson test for restrictions on commercial speech, the Third Circuit also held that 

the law "violate[d] the First Amendment for an additional, independent reason: it 

unjustifiably imposes a financial burden on a particular segment of the media, i.e., 

10 



media associated with universities and colleges." Id. As the Third Circuit 

observed, the Pennsylvania statute singled out college and university publications 

by its terms and in practice, and was thus presumptively unconstitutional under 

Grosjean, Minneapolis Star and Arkansas Writers' Project. Id. at 111. The Third 

Circuit further held that the Pennsylvania statute did not survive strict scrutiny 

because, inter alia, the Commonwealth of Pennsylvania had failed to demonstrate 

that the restriction was "'necessary' to discourage underage drinking or abusive 

drinking," that the restriction in fact would achieve that purpose to a material 

degree, or that Pennsylvania's objectives could not be served at least as well by 

less speech-restrictive means. Id. 

If anything, the presumed unconstitutionality of the Virginia regulation is 

greater than in Pitt News. In that case, Pennsylvania argued that the 

Grosjean/Minneapolis Star/Arkansas Writers' Project line of cases did not apply 

because the Pennsylvania statute restricted the speech of would-be advertisers and 

did not directly burden the college publications themselves. See Pitt News, 379 

F.3d at 112. The Third Circuit rejected that argument, holding that the indirect and 

discriminatory burden on college publications was sufficient to trigger strict 

scrutiny. Id. Here, by contrast, the Virginia regulation goes far beyond imposing a 

financial burden on the college student press (although it does that as well) - it 

directly restricts college student publications' speech, and it does so by drawing 

11 



content-based lines. Thus, the presumption that the Virginia regulation violates the 

First Amendment is even stronger than in cases where a law of purported general 

applicability has the effect of unfairly burdening particular members of the press. 

The Commonwealth's discriminatory treatment of college student 

publications cannot withstand strict scrutiny.1 Indeed, as explained in detail below, 

see infra, Part II, the regulation cannot survive even the lesser scrutiny applicable 

under Central Hudson. The challenged regulation does not materially advance the 

Commonwealth's purported interests because it unfairly targets college student 

publications without any showing that restricting alcohol advertising in such 

publications - but not in all the other myriad forms of media that reach the same 

audience - would have an effect on underage or excessive drinking. Indeed, the 

Commonwealth fails to show that the regulation, which has been in effect for 

decades, has had any measurable effect on the rate of alcohol consumption by 

college students. For these same reasons, the regulation comes nowhere close to 

1 Amid respectfully disagree with the District Court's suggestion that the principles 
established in the GrosjeanlMinneapolis Start Arkansas Writers' Project line of 
cases may not apply here (or at least that it is an open question in this Circuit) 
because the regulation "pertains to a limit on commercial speech, not the non
commercial speech at issue" in those cases. See J.A. 101. If anything, the 
regulation here is arguably more troubling under the First Amendment because it 
directly restricts speech, as compared to generally applicable taxes that have the 
indirect effect of burdening the media's speech. Compare, e.g., Minneapolis Star, 
460 U.S. at 591-92 (striking down "use tax" on the cost of ink and paper over a 
certain amount as violating the First Amendment where it disproportionately 
affected certain newspapers). 

12 



satisfying strict scrutiny: the Commonwealth simply has not met its burden of 

showing that the restriction on alcohol advertising in college student newspapers is 

necessary to serve its interest in preventing underage and excessive drinking. See 

infra, Part II.B; J.A. 92-95. Further, the regulation is both under- and over-

inclusive, and thus is far from narrowly tailored, as strict scrutiny requires. See, 

e.g., Ark. Writers' Project, 481 U.S. at 232 (regulation could not be narrowly 

tailored because it was "both overinclusive and underinclusive"); see also First 

Nat'lBankv. Bellotti, 435 U.S. 765, 793 (1978) (same). 

II. The Regulation Also Fails The Central Hudson Test. 

Even if the Court were to apply the Central Hudson level of scrutiny for 

restrictions on commercial speech, the fact that the regulation specifically targets a 

small group of speakers for a content-based restriction counsels in favor of 

applying that test with particular care, because the regulation raises the same 

dangers of impermissible discrimination that the Supreme Court has recognized 

warrants exacting review. See, e.g., Arkansas Writers' Project, 481 U.S. at 231; 

Minneapolis Star, 460 U.S. at 585. Here, the regulation is invalid on its face under 

the four-part test for analyzing commercial speech set forth in Central Hudson Gas 

& Electric Corp. v. Public Service Commission of New York, 447 U.S. 557, 566 

(1980). The speech restricted by the regulation restricts undoubtedly concerns a 

lawful activity, and the Commonwealth cannot show any reasonable fit between its 

13 



asserted interests in the regulation and the means it has chosen to achieve those 

interests. 

A. The First Amendment Unquestionably Protects Alcohol 
Advertisements In College Publications. 

The Commonwealth spends much of its brief arguing that the regulation is 

not subject to any level of First Amendment scrutiny because advertisements for 

alcoholic beverages do not concern a lawful activity. Comm. Br. at 15, 21-24. 

That argument cannot be taken seriously. Under the first prong of Central Hudson, 

447 U.S. at 566, which sets forth the test for judicial scrutiny of restrictions on 

commercial speech, the speech at issue "at least must concern lawful activity and 

not be misleading." Id. Essentially, the Commonwealth would have this Court 

hold that the government may ban commercial speech without raising any First 

Amendment concerns if the speech reaches an unidentified number of listeners 

who are not yet old enough to legally participate in the activity or purchase the 

product that is the subject of that speech. Comm. Br. at 26. Such a reading is 

wholly inconsistent with well-established First Amendment jurisprudence, is 

completely undermined by the regulation at issue here, and simply defies logic. 

Contrary to the Commonwealth's suggestion, the Supreme Court has 

consistently applied heightened scrutiny to restrictions on commercial speech 

concerning activities and products that may be lawful for only a subset of the 

listening audience, holding explicitly or implicitly that such speech falls well 

14 



within the first prong of Central Hudson. For example, in Greater New Orleans 

Broadcasting Ass 'n v. United States, 527 U.S. 173 (1999), the Court struck down a 

regulation banning the advertisement of lawful private casino gambling, even 

though such marketing reached jurisdictions in which gambling was illegal. As the 

Court explained - and the parties agreed - the speech at issue was "not misleading 

and concerns lawful activities, i.e., private casino gambling" in states where 

gambling is legal. Id. at 184. The mere fact that individuals living in states where 

gambling was unlawful could hear the advertisements did not make the speech 

unprotected. See also Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 555 (2001) 

(noting that billboard advertisements for smokeless tobacco products satisfied first 

prong of Central Hudson even though product cannot be sold to children); 44 

Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 493 (1996) (noting parties' 

stipulation that "petitioners' proposed ads do not concern an illegal activity and 

presumably would not be false or misleading"); United States v. Edge Broad. Co., 

509 U.S. 418, 426 (1993) (holding that non-misleading advertisements about the 

Virginia lottery were entitled to First Amendment protections because, although 

unlawful in other jurisdictions, gambling in Virginia was a legal activity);2 

2 Although the Court in Edge ultimately upheld the broadcasting restrictions under 
the third and fourth prongs of Central Hudson, it readily accepted that the speech 
at issue fell within the First Amendment's protections. Edge Broadcasting, 509 
U.S. at 426. 

15 



Anheuser-Busch, Inc. v. Schmoke, 63 F.3d 1305, 1313 (4th Cir. 1995) (first prong 

of Central Hudson not disputed because "the purchase and consumption of 

alcoholic beverages are generally lawful"), aff'd in part after remand, 101 F.3d 

325 (4th Cir. 1996);3 Pitt News, 379 F.3d at 106 ("[T]he law applies to ads that 

concern lawful activity (the lawful sale of alcoholic beverages) and that are not 

misleading."). 

In light of these precedents, the Commonwealth's suggestion that its 

restrictions on alcohol advertisements in college publications should receive no 

First Amendment protection is untenable. Alcohol, standing alone, is clearly not 

contraband; rather, it is a lawful product, legally sold by stores and restaurants and 

legally consumed by countless people throughout this country every day. And it is 

3 The Court's decision in Anheuser-Busch to uphold a Baltimore City ordinance 
restricting billboard advertising for alcohol within a certain distance of schools and 
playgrounds rested on several reasons that do not apply here. First, the regulation 
in Anheuser-Busch "merely restricted] the time, place, and manner of [alcohol] 
advertisements." 101 F.3d at 329. Thus the Court applied a completely different 
standard from the one that applies here, where the Commonwealth has 
discriminatorily singled out a particular speaker for a content-based speech 
restriction. Second, Anheuser-Busch involved the City government's interest in 
protecting children, id. at 328-39, an interest that is not implicated here. By 
contrast, here Virginia advances only the dubious interest in protecting adult 
college students, and it seeks to advance this interest by restricting speech in 
college student publications that create no threat of "involuntary and unavoidable 
solicitation." Id. at 328 (quotation marks omitted). Finally, in Anheuser-Busch, 
the City presented specific evidence demonstrating the fit between its interest in 
protecting minors and the means it selected to do so, Anheuser Busch, Inc. v. 
Schmoke, 63 F.3d at 1309, whereas here, that evidence is absent from the record. 
See J.A. 92-95. 

16 



well-established that alcohol advertising is protected by the First Amendment. In 

case after case, the Supreme Court and this Court have applied heightened scrutiny 

to commercial speech restrictions involving alcohol and other activities that may 

be restricted to only part of the potential audience. Greater New Orleans Broad. 

Ass'n, 527 U.S. at 184; Lorillard, 533 U.S. at 555; Edge Broad. Co., 509 U.S. at 

426; Anheuser-Busch I, 63 F.3d at 1311. If the Commonwealth's reading of the 

law were correct - and it is not - then the courts in these cases would not have had 

to proceed further than the first prong of Central Hudson. 

Even if the Commonwealth's argument were not precluded by a long line of 

precedents, it would fail as a matter of common sense. It simply defies logic to 

argue that commercial speech promoting the legal sale of alcoholic beverages 

somehow concerns an illegal activity because the advertisements in part reach an 

audience that cannot lawfully purchase these products. Indeed, 3 VAC 5-20-

40(B)(3) itself concedes the lawfulness of the consumption of alcohol by 

permitting college student publications to print advertisements by dining 

establishments using such words as "beer," "wine," "mixed beverages" and 

"cocktails," "or any combination of these words." Id. 

In fact, following the Commonwealth's reasoning, a whole host of 

advertising would suddenly fall outside the boundaries of the First Amendment. 

For example, given that it is unlawful for anyone without a prescription to 

17 



purchase prescription drugs, taking the Commonwealth's argument to its logical 

extreme, all prescription drug advertising that reaches some unidentified quantity 

of the population lacking a prescription would concern an unlawful activity not 

entitled to constitutional protections. Advertisements for elections that reach those 

who are not old enough to lawfully vote, and cigarette ads reaching those who are 

not old enough to lawfully purchase tobacco products would likewise concern 

unlawful activities and thus fall beyond the grasp of the First Amendment. But 

that is not the law. See, e.g., Lorillard, 533 U.S. at 580. To the contrary, even 

where the government's interest in protecting minors from certain speech is 

compelling, the Supreme Court has recognized that "retailers and manufacturers 

have an interest in conveying truthful information about their products to adults, 

and adults have a corresponding interest in receiving truthful information about 

[those] products." Id. at 564.4 This is particularly so here, where the audience at 

issue consists not of minors, but of adults who, if not yet 21, will soon be able to 

4 See also Reno v. ACLU, 521 U.S. 844, 874 (1997) (holding that regulating 
"indecent" speech on the Internet had the unconstitutional effect of "suppress[ing] 
a large amount of speech that adults have a constitutional right to receive and to 
address to one another"); id. at 875 ("the Government may not reduc[e] the adult 
population . . . to . . . only what is fit for children") (internal quotation marks 
omitted) (alterations in original); Bolger v. Youngs Drug Prods. Corp., 463 U.S. 
60, 74-75 (1983); Butler v. Michigan, 352 U.S. 380, 382-83 (1957); Sable 
Commc'ns ofCal, Inc. v. FCC, 492 U.S. 115, 128 (1989). The Commonwealth's 
interest is even less compelling here because the people the government seeks to 
"protect" from alcohol advertisements are adult college students who have a 
constitutional right to receive the speech that the regulation restricts. 
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purchase alcohol within a couple of years, months, or even days of receiving the 

commercial message. 

B. The Regulation Fails The Third And Fourth Prongs Of 
Central Hudson. 

Given that the speech at issue is entitled to the First Amendment protections 

afforded by Central Hudson - regardless of the composition of the listening 

audience - the Commonwealth has the burden of justifying the need for and 

appropriateness of the regulation. Edenfield v. Fane, 507 U.S. 761, 770 (1993). 

To satisfy this burden, the Commonwealth must prove that the regulation 

restricting that speech materially advances the state interest, Greater New Orleans, 

527 U.S. at 188, and that there is a "reasonable fit between the means and ends of 

the regulatory scheme." Lorillard, 533 U.S. at 561. Virginia's student media 

restriction cannot survive either test. 

Amid do not dispute the general proposition that the Commonwealth has an 

important interest in curbing the dangers and risks associated with "underage and 

abusive drinking by college students." Comm. Br. at 2. However, that does not 

give the Commonwealth a blank check to use any and all means it can imagine to 

accomplish those ends. Rather, "special concerns" arise when the Commonwealth 

attempts to achieve a "nonspeech-related policy" through restrictions placed on 

commercial speech. 44 Liquormart, 517 U.S. at 500. In such circumstances, to 

protect the First Amendment rights of the speakers - as well as to safeguard the 
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listeners' right to receive truthful nonmisleading information - such restrictions 

cannot survive constitutional scrutiny unless the Commonwealth can show that 

they materially advance the nonspeech-related policy they seek to achieve. The 

Commonwealth simply cannot make that showing here. 

As the District Court recognized, the law at issue has been on the books 

since the repeal of Prohibition, altered over time to reflect changes in the legal 

drinking age. J.A. 84, 93. Yet, as the Commonwealth implicitly concedes, 

underage and abusive drinking by college students has not diminished since the 

enactment of this regulation; rather, the evidence demonstrates that the problem 

has only grown and exacerbated over time - despite the decades-old restrictions 

placed on student media advertising of alcohol. Id. 93. Therefore, as the District 

Court found, the Commonwealth has failed to demonstrate that the regulation in 

fact materially advances its purported interest in curbing underage or excessive 

drinking. Id. at 93-94. 

Moreover, the Commonwealth has not and cannot satisfy its burden of 

proving that there is a reasonable fit between the speech restriction and its interest 

in ameliorating the dangers of underage and abusive consumption of alcohol by 

college students. As noted above, the reasonableness of the fit between the 

regulation and the Commonwealth's asserted goal is belied by what is permitted 

under the statute. Although the regulation prohibits advertising of prices, brands of 
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alcohol, and names of specialty drinks, it allows promotions of "beer," "wine," and 

"mixed beverages" to appear in the very same papers it claims reaches some 

unknown number of individuals under the age of 21. It makes no sense to argue 

that a regulation that permits advertisements for "beer night," for example, is a 

reasonable fit with curbing underage drinking because it forbids the promotion of 

"mojito night." 

Further, as the District Court found, "college students are bombarded by 

advertisements from sources other than college newspapers, including other 

newspapers available to the same college population." Id. at 95; see also Pitt 

News, 379 F.3d at 107-08. Beer commercials pepper evening television programs, 

and are particularly prominent during the broadcast of sports events - events which 

likely have a large underage viewing audience. Indeed, any student watching the 

NCAA Tournament will be exposed to countless beer advertisements during each 

and every game of the tournament. 

In addition to being under-inclusive, the regulation restricts more speech 

than is necessary and permissible. To the extent that the Commonwealth claims it 

has an interest in curbing excessive or abuse drinking by college students who are 

over the age of 21, this type of paternalistic interest cannot justify the regulation. 

See, e.g., Thompson v. Western States Med. Ctr., 535 U.S. 357, 374-75 (2002) 

(rejecting paternalistic justifications for restrictions on advertising); Virginia Bd. of 
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Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 769-70 

(1976) (same); see also 44 Liquormart, 517 U.S. at 503 ("The First Amendment 

directs us to be especially skeptical of regulations that seek to keep people in the 

dark for what the government perceives to be their own good."); Rubin v. Coors 

Brewing Co., 514 U.S. 476, 483-84 (1995) (holding restriction on brewers' rights 

to advertise truthful information about alcohol invalid). And those who are not yet 

21 still have a protected interest in receiving truthful non-misleading information 

about a lawful product that they will soon have a legal right to consume. 

Moreover, even if the Commonwealth has a cognizable interest in curbing 

underage drinking, the regulation impermissibly infringes upon the constitutional 

rights of adults to receive ideas and information contained in the prohibited 

advertisements, with the ultimate result of limiting the adult population to speech 

that the Commonwealth deems appropriate for the under-21 population. Such 

broad speech limitations undermine the fundamental principles of the First 

Amendment, see, e.g., Reno v. ACLU, 521 U.S. at 875, and simply cannot pass 

muster under Central Hudson's fourth prong. See Lorillard, 533 U.S. at 565-66. 
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III. The Regulation Violates The First Amendment On Its Face. 

Virginia's regulation is invalid on its face and must be struck down in its 

entirety, for at least three reasons. First, as explained above, the challenged 

regulation singles out college student publications and therefore is facially 

discriminatory in violation of the First Amendment. Second, there is simply no 

circumstance in which 3 VAC 5-20-40(B)(3) can be constitutionally applied under 

Central Hudson, rendering a facial challenge the most effective and appropriate 

means of attacking the law. And third, a challenge to the speech restrictions in all 

its applications is necessary to minimize the pervasive chilling effect that the 

regulation threatens to impose on college student newspapers throughout Virginia 

if they are forced to challenge this law on a case-by-case basis as applied to them. 

For these reasons, a facial challenge is proper.5 

5 In support of its argument that a facial challenge is improper here, the 
Commonwealth tries to rely on this Court's decision in WV Ass'n of Club Owners 
6 Fraternal Svces, Inc. v. Musgrave, 553 F.3d 292 (4th Cir. 2009), but that case is 
inapposite. In Musgrave, the Court found that the general rule of avoiding facial 
invalidations of state laws was "especially advisable" in the "particular context" of 
a law regulating signs and other promotions of the state-run lottery, given the 
state's "longstanding and substantial interest in regulating the implementation and 
promotion of its own lottery." Id. at 294. In upholding the restriction, the Court 
made clear that its "analysis is limited to the narrow category of cases where the 
challenged regulations only restrict promotion of a government-created product." 
Id. at 301. The Commonwealth tries to shoehorn this case into the holding of 
Musgrave by tentatively suggesting in a footnote that the regulation may involve 
"government speech" because the Appellees are "affiliated" with a public 
university. Comm. Br. at 25 n.ll. That suggestion is meritless. As a factual 
matter, the District Court found that the Appellees are independent, non-profit 
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By crafting a facially discriminatory regulation that burdens only one 

segment of the media, the Commonwealth has created a law that should be 

declared "invalid in toto," because it is "incapable of any valid application." See 

Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 494 

n.5 (1982). To require each of the estimated 37 college student publications within 

the Commonwealth of Virginia to challenge this regulation in the context of a 

specific enforcement action, as urged by the Commonwealth, ignores the fact that 

the regulation is directed, on its face, to this entire category of speakers. The 

regulation singles out college student publications to bear an unjustifiable burden 

and it applies equally to all such speakers, regardless of "the particular facts 

surrounding each Virginia college student publication." See Comm. Br. at 20. 

Therefore, a facial challenge is both appropriate and necessary. 

A facial challenge of 3 VAC 5-20-40(B)(3) is also appropriate here because 

there is no situation in which the regulation can be constitutionally applied. As 

discussed supra, the Commonwealth simply cannot show that the regulation 

materially advances its interest in curbing the dangers and risks associated with 

underage drinking, and it cannot meet its burden of showing a reasonable fit 

corporations that rely on advertising revenue for nearly all of their financing. J.A. 
72, 74. And the Supreme Court has plainly recognized that student-run 
newspapers are not "government speakers" merely because they are affiliated with, 
or receive funding from, state universities. Rosenberger v. Rector & Visitors of 
Univ. ofVa., 515 U.S. 819, 834-35 (1995). 
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between the regulation and its asserted interest. This is so regardless of the 

particular college student paper bringing the challenge. Although the 

Commonwealth argues that the "regulation can be applied constitutionally in some 

circumstances - that is, where the intended audience is made up primarily of 

underage individuals," Comm. Br. at 23, that contention is wrong. As discussed 

supra, the regulation triggers First Amendment scrutiny in every application, 

whether the audience is primarily adults over or under the age of 21. And whether 

the regulation is challenged by the Appellees in this case, or by smaller colleges or 

universities throughout the Commonwealth of Virginia, in any and all cases, the 

Commonwealth will be unable to meet its burden of showing that 3 VAC 5-20-

40(B)(3) materially advances its interest in curbing underage and abusive drinking 

by college students. There is simply no evidence of such an effect. J.A. 92-95. It 

thus makes no sense to force every student publication to litigate this matter 

through as-applied challenges when each case will ultimately lead to the same 

result. 

Finally, permitting a facial challenge of the regulation is necessary to avoid 

substantial chilling of speech. The Commonwealth's argument that facial 

challenges are generally disfavored, see Comm. Br. at 15-20, ignores the well-

settled and important exception to this rule for free speech cases. Members of City 

Council v. Taxpayers for Vincent, 466 U.S. 789, 796-99 (1984). The Supreme 
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Court has long recognized that speech restrictions raise grave concerns about the 

"unacceptable risk of the suppression of ideas," and has thus entertained facial 

attacks on such restrictions as the appropriate way to prevent against the 

impermissible chilling of speech by those not before the court. Id. at 797. Facial 

attacks in the First Amendment context are the "exception from the general rule" 

counseling against facial challenges, because they are "predicated on a judicial 

prediction or assumption that the statute's very existence may cause others not 

before the court to refrain from constitutionally protected speech or expression." 

Id. at 799 (internal quotation marks omitted); see also Virginia v. Hicks, 539 U.S. 

113, 119 (2003) (same). Accordingly, where, as here, the restriction on speech 

risks punishing a "substantial amount of protected free speech," the First 

Amendment permits - indeed requires - invalidation of "all enforcement of that 

law, until and unless a limiting construction or partial invalidation so narrow it as 

to remove the seeming threat or deterrence to constitutionally protected 

expression" is achieved. Hicks, 539 U.S. at 118-19 (internal quotation marks and 

citations omitted). 

The Commonwealth's suggestion that colleges and universities be required 

to challenge the regulation on a case-by-case basis - using the composition of the 

audience as the legal barometer by which to measure the constitutional protections 

afforded to such speech - would, if accepted, impose significant social costs on 
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this protected speech. As-applied challenges would create a climate of uncertainty 

and lead to a dramatic chilling of student speech: given the ever-changing 

demographics of the student population, college student publications would have 

no way to know at any given time how much of their listening audience was under 

21 and would thus be forced to litigate the issue over and over again. "[R]ather 

than undertake the considerable burden (and sometimes risk) of vindicating their 

rights through case-by-case litigation," many college student publications "will 

choose simply to abstain from protected speech, harming not only themselves but 

society as a whole, which is deprived of an uninhibited marketplace of ideas." 

#idte,539U.S.atll9. 

Indeed, following the Commonwealth's logic, whether or not a college 

student media could lawfully publish an alcohol advertisement under the regulation 

would vary continually, requiring new analyses to determine how many people 

receiving the college publication were over the age of 21 on any given day. Such 

varying applications of the law lead to impractical results, risking endless litigation 

by each college or university student media, multiple times per year, year after 

year. Coupled with the significant - and potentially insurmountable - financial 

hurdles in requiring each student media organization in Virginia to challenge the 

regulation, see, e.g. Evolution, Progress, at 21 (2004 national survey showing 46.5 

percent of campus newspapers had annual revenues of $25,000 or less, and 31.1 
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percent had revenues of $10,000 or less), a facial attack is eminently appropriate 

here. 

CONCLUSION 

In sum, the Commonwealth's regulation of alcohol advertising by college 

student media constitutes an impermissible content-based restriction on speech 

targeting one segment of speakers. The regulation does not materially advance 

Virginia's interest in curbing underage and abusive drinking by college students, is 

both over- and under-inclusive, and cannot survive scrutiny under Central Hudson, 

let alone the strict scrutiny applicable to laws targeting a particular segment of the 

media. Accordingly, Virginia's regulation cannot pass constitutional muster under 

any application, and must be struck down in its entirety. This Court should 

therefore affirm the decision below holding that 2 VAC 5-20-40(B)(3) is facially 

invalid. 
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