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i 

QUESTIONS PRESENTED 
 

1.  Whether the Free Exercise Clause requires a 
plaintiff to demonstrate that the challenged law 
singles out religious conduct or has a discriminatory 
motive, as the First, Second, Fourth, and Eighth 
Circuits and Montana Supreme Court have held, or 
whether it is instead sufficient to demonstrate that 
the challenged law treats a substantial category of 
nonreligious conduct more favorably than religious 
conduct, as the Third, Sixth, Tenth, and Eleventh 
Circuits and Iowa Supreme Court have held. 

 
2.  Whether the government regulates “an 

internal church decision” in violation of the Free 
Exercise Clause, Hosanna-Tabor Evangelical 
Lutheran Church & School v. EEOC, 132 S. Ct. 694 
(2012), when it forces a religious community to 
provide workers’ compensation insurance to its 
members in violation of the internal rules governing 
the community and its members. 
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INTEREST OF AMICI CURIAE 1

 
 

Belmont Abbey is a monastery of the 
Benedictine Order located near Charlotte, North 
Carolina. Like the 145 other Benedictine 
monasteries in the United States, Belmont Abbey is 
a religious community with long-established 
practices and beliefs including simple, communal 
living, daily corporate worship, the relinquishment of 
personal property, the forswearing of legal claims 
against fellow believers, the performance of 
communal service without the receipt or expectation 
of wages, and the communal provision of medical 
care. 

 
Founded in 1876, the Abbey currently consists of 

about 20 men who pray and work together according 
to the teachings of the Gospel and the wisdom of 
Saint Benedict.  The primary external ministry of the 
monks of Belmont Abbey is their work at the 
separate but associated Belmont Abbey College, a 
private, liberal arts college that was founded by the 
monks of Belmont Abbey who built the campus with 
bricks they formed by hand. Together with lay 
colleagues, the monks teach in the college and 
contribute to the welfare of the students by serving 
as administrators, chaplains, spiritual mentors, 
sponsors of organizations, and by offering the 
example of their monastic life of prayer and 
Christian service.  Although the college provides its 
                                            
1 The parties’ counsel were timely notified of and consented to 
the filing of this brief.  Neither a party nor its counsel authored 
this brief in whole or in part.  No person or entity, other than 
the amici curiae, their members, or their counsel made a 
monetary contribution to the preparation and submission of 
this brief. 
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non-monastic employees with salaries and benefits 
including health insurance and workers’ 
compensation, the monks who serve at the college do 
not receive wages individually. Rather, the college 
pays compensation directly to the Abbey in 
remuneration for the services provided by the monks. 
Neither the Abbey nor the college contributes to the 
state workers’ compensation scheme on behalf of the 
monks, who cannot—and by virtue of their beliefs, 
would not—accept workers’ compensation benefits. 

 
As a result of its similarity in lifestyle and certain 

practices to the Petitioners, Belmont Abbey is deeply 
concerned about the impact of the decision below on 
the ability of monasteries across the nation to 
practice their traditional religious beliefs free from 
overbearing and intrusive State regulation. 

 
The Abbey of New Clairvaux is a Trappist-

Cistercian monastery located in Vina, California.  
Monasteries of the Trappist Order are contemplative 
religious communities. Trappist monks are called to 
an ascetic life of simplicity, hiddenness, work, 
prayer, service, and hospitality.  Although they take 
no vow of silence, Trappists speak only when 
necessary, when discussing spiritual matters, or on 
special occasions. 

 
Founded in 1955, the Abbey of New Clairvaux is 

one of 17 Trappist monasteries in the United States.  
The Abbey currently consists of about 20 men whose 
lives are dedicated to seeking union with God, 
through Jesus Christ, in a community of brothers.  
Like the monks of a Benedictine Order, the monks of 
New Clairvaux follow the Rule of Saint Benedict.  
Accordingly, they relinquish personal ownership of 
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property in favor of communion in the sharing of all 
goods.  They eschew legal claims in favor of the bond 
of peace in the mutual and unbroken love of all the 
brothers. Under the direction of the Abbot, the 
monks spend their time in communal worship, 
private prayer, the reading of and meditation on 
Scripture, and manual work. 

 
The Abbey of New Clairvaux is self-supported 

through its monks’ work planting, maintaining, 
harvesting, and selling the products of its 13-acre 
vineyard and 300-acre walnut and prune orchards. 
In addition, the monastery sells monk-made pottery. 
The consumers of these products include people of 
diverse faiths. The Abbey does not pay wages to the 
monks or contribute to the workers’ compensation 
scheme on their behalf, and, by virtue of their vows, 
the monks would not accept wages or workers’ 
compensation benefits.  Should the constitutional 
analysis of the Montana Supreme Court go 
uncorrected, the Abbey fears its ability to sustain its 
work and spiritual mission may be jeopardized. 
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SUMMARY OF ARGUMENT 
 

The ruling of the Montana Supreme Court in Big 
Sky Colony, Inc. v. Montana Department of Labor & 
Industry, 291 P.3d 1231 (Mont. 2012) presents a 
potentially serious threat to the ability of 
monasteries to exercise their religious beliefs free 
from oppressive and unconstitutional governmental 
interference.  The burden Montana has placed on 
Petitioners could, under similar reasoning, be placed 
on nearly every monastery in the nation. The 
Petition raises sobering issues warranting the 
Court’s attention and intervention for several 
reasons. 

First, Montana’s recent legislation and state 
Supreme Court ruling represent a dramatic 
governmental intrusion into the free exercise of 
religion in monastic communities.  Indeed, in the 
months since the state court’s ruling, other cities and 
states have begun considering their ability to 
similarly intrude into the religious exercise of 
essentially monastic communities.  If left unchecked, 
this foreshadows a growing unconstitutional threat 
to the ability of monasteries and other minority 
religious communities to faithfully follow their 
religious beliefs, spiritual duties, and membership 
practices. 

Second, the effect of the Montana Supreme 
Court’s ruling is to essentially compel religious 
groups to forgo their spiritual and traditional 
obligation to offer charitable works, educational 
opportunities, products, and services to those who 
are not members of the Church.  Under the lower 
court’s reasoning, when a religious community offers 
its products or services to non-members, it engages 
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in commercial activity and is subject to wide-ranging 
regulation. This reasoning, if left uncorrected, 
effectively compels monasteries to abandon a large 
portion of their millennia-old practice of serving and 
caring for others, including non-members and 
unbelievers. Furthermore, many monasteries depend 
heavily on the revenue generated by the provision of 
their products or services to the surrounding 
community. Forcing a monastery to stop providing 
“commercial” services to non-members would deal a 
crippling blow to its ability to sustain itself, its 
members, and its charitable ministries. 

Third, the Montana Supreme Court’s ruling 
countenances legislation targeting or especially 
burdening small or unpopular religious groups.  This 
sort of “religious gerrymander,” which this Court 
warned of in Church of Lukumi Babalu Aye v. City of 
Hialeah, 508 U.S. 520, 534-35 (1993), has a 
particularly perverse impact on small or relatively 
insular religious groups that may be unpopular with 
the legislature’s more vocal constituents. Other 
states in which Roman Catholicism is not widely 
practiced or in which monasticism is viewed with 
disfavor could enact legislation similar to Montana’s 
to infringe on a monastery’s constitutionally 
protected free exercise of its religious beliefs. 

Under the reasoning of the Montana Supreme 
Court, the First Amendment provides no protection 
against these burdens. In light of these potentially 
wide-ranging threats to religious liberty, the amici 
monasteries respectfully request this Court grant the 
petition for certiorari.  
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ARGUMENT 

 
I. The decision below represents a dramatic 

expansion of a State’s right to burden 
monastic religious conduct. 

The ruling of the Montana Supreme Court 
permits a dramatic governmental intrusion into the 
free exercise of religion in monastic communities.  If 
left unchecked, this ruling portends a grave and 
unconstitutional threat to the ability of monasteries 
and other minority religious communities to 
faithfully practice their religious beliefs, spiritual 
duties, and membership practices. 

Prior to this case, precedent from several 
jurisdictions established that a state could not force 
monasteries or other religious organizations to 
participate in a workers’ compensation scheme on 
behalf of their members.  See, e.g., Joyce v. Pecos 
Benedictine Monastery, 895 P.2d 286 (N.M. Ct. App. 
1995); Blust v. Sisters of Mercy, 239 N.W. 401 (Mich. 
1931); see also Schleicher v. Salvation Army, 518 
F.3d 472, 476 (7th Cir. 2008) (hypothesizing a 
situation in which monks support their monastery by 
the production and sale of wine and noting that “[n]o 
one could think the curious precapitalist economy of 
a monastery an ordinary commercial activity” subject 
to employment law); Dixon v. Salvation Army, 201 
S.W.3d 386, 388-89 (Ark. 2005) (rejecting workers’ 
compensation for member of a “religious movement”); 
Teen Challenge, Int’l USA v. Pauler, No. 9-458, 2009 
Iowa App. Lexis 772 (Iowa Ct. App. Aug. 6, 2009) 
(holding that a participant in a faith-based 
rehabilitation program was not an employee for 
purposes of workers’ compensation when his off-



 
 

7 

campus work was performed for his own spiritual 
benefit, not the benefit of the program, and any 
payment for his work went directly to the program 
and not to him). 

The Montana court’s decision stands in stark 
contrast to this body of law and is of grave concern to 
monastic orders across the country who fear it may 
be the harbinger of a trend toward unconstitutional 
burdens on religious exercise.  Indeed, in the four 
months after the publication of the Montana 
Supreme Court’s decision, other cities and states 
have begun considering their ability to intrude into 
the religious exercise of essentially monastic 
organizations. Last month, for example, city officials 
of Lebanon, New York discussed whether to require 
the Amish to carry workers’ compensation when they 
work on non-members’ property. See Madison County 
Courier (available at www.madisoncountycourier 
.com/?p=45164) (last visited April 24, 2013). Just two 
months ago, the Minnesota workers’ compensation 
advisory council considered whether the Amish 
should be exempted from participating in workers’ 
compensation. See Agenda of Minn. Workers’ Comp. 
Adv. Council, Feb. 13, 2013 (available at 
www.dli.mn.gov/PDF/wcac/wcacagenda0213.pdf) (last 
visited April 26, 2013). In addition, at least two 
states, Tennessee and New York, have introduced 
legislation to address religious communities’ 
participation in workers compensation programs. See 
Tenn. Fiscal Impact Statement SB 519 (available at 
www.capitol.tn.gov/Bills/108/Fiscal/SB0519.pdf) (last 
visited April 26, 2013); New York Bill S2693 
(available at http://open.nysenate.gov/legislation/bill/ 
S2693-2013) (last visited April 26, 2013). 
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Perhaps one reason Montana’s law is—at least for 
now—an outlier is that workers’ compensation is 
nonsensical in the context of communal religious 
groups. Workers compensation provides two benefits, 
neither of which is needed by monks. First, it 
provides an injured worker with wages during his 
convalescence. In light of the fact that monks, like 
the Hutterites, receive no wages, it is senseless to 
compel monasteries to participate in a program to 
replace something the monks do not need and cannot 
retain.2 Second, workers’ compensation pays for 
health care, which monasteries already provide to 
the monks as part of their communal religious 
obligations.3

                                            
2 Monks who follow the Rule of Saint Benedict, as do all 
members of the amici monasteries, willingly forswear personal 
ownership of any property. See Rule of Saint Benedict, Chapter 
33 (“The vice of personal ownership must by all means be cut 
out in the monastery by the very root . . . . Let all things be 
common to all, as it is written, ‘And let no one call or take to 
himself anything as his own.’”) (citing Acts 4:32)) (available at 
www.ccel.org/ccel/benedict/rule.pdf) (last visited April 24, 2013); 
see also The Constitutions of the American-Cassinese 
Congregation of Benedictine Monasteries, Art. III, C 54.1 
(noting that a monk’s eschewing of personal property has its 
roots in “the first Christian community, ‘where all things were 
held in common’”) (citations omitted); id. at Art. III, D 54.2.2 
(stating that before taking his vows, a monk must dispose of his 
property and provide that any subsequent acquisitions he may 
receive are acquired for and in the name of his monastic 
community) (available at www.osb.org/amcass/constitutions 
.doc) (last visited April 24, 2013). 

 

 
3 See, e.g., Rule of Saint Benedict, Chapter 36 (“Before and 
above all things, care must be taken of the sick, that they be 
served in very truth as Christ is served.”); see also Constitutions 
of the American-Cassinese Congregation of Benedictine 
Monasteries, Art. IV, D.76.2 (“The sick and the aged are to be 
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Furthermore, legislation like Montana’s is all the 
more intrusive because it effectively penalizes 
religiously compelled conduct. Montana’s legislation, 
for example, was prompted by a supposed interest in 
“competitive fairness” arising from the Hutterites 
ability to underbid their competitors. Big Sky Colony, 
291 P.3d at 1251 (Rice, A.J., dissenting). Monasteries 
also sell their goods and services below market rate, 
not from competitive zeal but by religious obligation. 
See Rule of Saint Benedict, Chapter 57 (“[A]s regards 
the prices of these things, let not the vice of avarice 
creep in, but let it always be given a little cheaper 
than it can be given by seculars.”) (available at 
www.ccel.org/ccel/benedict/rule.pdf) (last visited 
April 24, 2013). Accordingly, if other states follow 
Montana’s lead, they could directly, even if 
inadvertently, target and burden a monastic 
spiritual obligation. 

In short, all the Montana legislation and ruling do 
is penalize private religious groups and express 
hostility and ignorance toward them and their 
practices.  Under the reasoning of the Montana 
Supreme Court’s ruling, the First Amendment 
provides no safe haven against the penalization and 
hostility expressed by this dramatic expansion of the 
State’s right to burden monastic religious conduct.  

 

                                                                                          
served with the greatest care.  For this reason the abbot shall 
appoint an infirmarian.”); Constitutions of the Monks of the 
Order of Cistercians of the Strict Observance, C.13 (“The abbot 
is to be very careful that the sick and the aged are looked after 
with diligence and love, as if it were Christ himself.”) (available 
at www.ocso.org/index.php?option=com_docman&task=doc_dow 
nload&gid=46&Itemid=122&lang=en) (last visited April 24, 
2013). 
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II. The decision below effectively compels 
monastics to renounce their spiritual duty 
to serve nonmembers, and simultaneously 
deprives the surrounding communities of 
the benefits of these services. 

The opinion of the Montana Supreme Court 
encourages religious groups to be entirely insular 
and exclusionary, effectively compelling them to 
abdicate their spiritual duty to serve nonmembers 
and unbelievers.  Under the court’s reasoning, if a 
religious community offers services to non-members 
on anything but a purely charitable basis, it engages 
in commercial activity and is subject to wide-ranging 
regulation by the State.4

This compelled insularity poses a grave problem 
for monks—and for Christians generally—who 
adhere to the Biblical command to feed the hungry, 
clothe the needy, assist the infirmed, and care for 
orphans and widows, regardless of whether the 
recipient of the aid is a fellow believer or a stranger 
and outsider.  See Deuteronomy 26:12 (commanding 
the provision of produce to aliens, orphans, and 
widows); Isaiah 1:17 (commanding care for the 

 If left uncorrected, this 
ruling could force monks to abandon their millennia-
old Christian duty and practice of serving and caring 
for others, including those of different faiths. 

                                            
4 See, e.g., Big Sky Colony, Inc., 291 P.3d 1231, 1238 (Mont. 
2012) (“HB 119 does not ban Colony members from engaging in 
commercial activities with nonmembers for remuneration. It 
simply regulates this activity.”); see also Mont. Code Ann. § 39-
71-117(1)(d) (defining “employer” to include only those religious 
groups “receiving remuneration from nonmembers for 
agricultural production, manufacturing, or a construction 
project conducted on or off the property” of the religious group) 
(emphasis added). 
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oppressed, orphans, and widows); Luke 14:13 
(“[W]hen you give a banquet, invite the poor, the 
crippled, the lame, the blind.”);5

Indeed, Christianity teaches that service to 
sojourners, outsiders, and unbelievers—acts that 
may not appear inherently religious—are required 
acts of service to God.  See Deuteronomy 24:19-22 
(commanding harvesters to leave the surplusage of 
the fields and vineyards for the benefit of “the 
foreigner, the fatherless and the widow, so that the 
Lord your God may bless you in all the work of your 
hands”); Isaiah 58:6-10 (promising God’s blessing on 
those who free the oppressed, feed the hungry, 
shelter the wanderer, and clothe the naked); Psalm 
41:1 (“Blessed are those who have regard for the 
weak.”); Matthew 19:21 (“Jesus answered, ‘If you 
want to be perfect go, sell your possessions and give 
to the poor, and you will have treasure in heaven.’”).  
Accordingly, both of the amici, like all monasteries, 
serve and care for non-Roman Catholics and they 
welcome visitors and guests of all faiths and 
encourage them to participate in church services to 
the extent they are comfortable and wish to do so.   

 Romans 12:20 (“If 
your enemy is hungry, feed him; if he is thirsty, give 
him something to drink.”).   

The spiritual obligation to serve non-members 
rests with additional weight on monks and nuns 
through their solemn vows, centuries of monastic 
tradition, and the Church’s teaching.  For example, 
the monks of Belmont and New Clairvaux adhere to 
the Rule of Saint Benedict, which has guided 
monastic life for nearly 1,500 years, and which 

                                            
5 All Scripture quotations are taken from the New International 
Version. 
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obliges them to care for all.  See Rule of Saint 
Benedict, Chapters 31  (requiring provision be made 
“for the sick, the children, the guests, and the poor”) 
and 53 (“Let all guests who arrive be received as 
Christ.”) (emphasis added). 

Similarly, the monasteries’ governing documents 
state that the monks’ service and hospitality is 
directed to all people, including those of other faiths. 
See Constitutions of the Monks of the Order of 
Cistercians of the Strict Observance, C.30 (“In God’s 
providence monasteries are holy places not only for 
those who are of the household of the faith but for all 
persons of good will.”) (available at www.ocso.org/ 
index.php?option=com_docman&task=doc_download
&gid=46&Itemid=122&lang=en) (last visited April 
24, 2013); Constitutions of the American-Cassinese 
Congregation of Benedictine Monasteries, Art. V, 
C83 (“[T]he monk takes up his daily work . . . as a 
service to his brothers, to the Church, and to the 
world at large.”) (available at www.osb.org/amcass/ 
constitutions.doc) (last visited April 24, 2013). 

Church teachings, both ancient and modern, 
impose similar obligations. See Code of Cannon Law, 
Canon 222 § 2 (noting the Christian faithful “are 
obliged to promote social justice and, mindful of the 
precept of the Lord, to assist the poor from their own 
resources”) (available at http://www.vatican.va/ 
archive/eng1104/_index.htm) (last visited April 29, 
2013); see also www.catholicnews.com/data/ 
stories/cns/0705884.htm (reporting the statement of 
Pope Benedict XVI that feeding the hungry is a 
moral obligation) (last visited April 24, 2013). 

Accordingly, if the Montana Supreme Court’s 
recent ruling is brought to bear against monasteries, 
it would force them to forgo their religious obligation 
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to offer charitable works, social services, and 
educational opportunities to those who are not 
members of the Church. It does so in several ways. 

First, the decision below essentially deprives 
monasteries of the resources necessary to sustain 
themselves and support their charitable ministries.  
Many monasteries support themselves and fund 
their charitable works by providing ostensibly 
commercial products to the surrounding community, 
including the sale of ceramics, ale, coffee, produce, 
caskets, miniature horses, soap, cheese, candles, 
bread, wine, chocolates, honey, jams, and baked 
goods.6

                                            
6 These and other products are sold by scores of monasteries 
including Saint Andrew’s Abbey (Valyermo, California) 
(www.monksofvalyermo.com), The Monastery of Christ in the 
Dessert (Abiquiu, New Mexico) (www.christdesert.org/Abbey_ 
Beverage_Company), Saint Joseph Abbey (Covington, 
Louisiana) (http://saintjosephabbey.com/woodworks.php), The 
Holy Monastery of St. John the Forerunner (Goldendale, 
Washington) (www.stjohnmonastery.org), Our Lady of the 
Angels (Crozet, Virginia) (www.olamonastery.org/cheese-
making), The Abbey of Gethsemane (New Haven, Kentucky) 
(www.gethsemanifarms.org), Convent of the Meeting of the 
Lord (Stanwood, Washington) (www.quietlightcandles.com), 
The Monastery of Franciscan Poor Clare Nuns (Brenham, 
Texas) (www.monasteryminiaturehorses.com), Saint Joseph’s 
Abbey (Spencer, Massachusetts) (www.spencerabbey.org/work), 
and Mount Saint Mary’s Abbey (Wrentham, Massachusetts) 
(http://gift-shop.msmabbey.org) (all websites last visited April 
30, 2013). 

 Other monasteries generate revenue by 
providing seemingly secular services to nonmembers, 
such as health care, rehabilitative services, elder 
care, housing for the poor, support for those living 
with HIV or AIDS, the operation of thrift stores, 
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packaging and light manufacturing businesses, and 
burial or cremation services.7

In the absence of the financial gain derived from 
the sale of these goods and services to nonmembers, 
it would be virtually impossible for a monastery to 
support itself and freely serve the needy. The 
insidious effect of the Montana Supreme Court’s 
ruling cannot be remedied by simply expecting 
monasteries to provide their work and services to the 
community on a purely charitable basis. Many 
monasteries depend heavily on the revenue 
generated by the provision of their products or 
services to the surrounding community. Forcing a 
monastery to stop providing “commercial” services to 
non-members would deal a crippling blow to its 
ability to sustain itself, its members, and their 
charitable ministries. 

 

Second, the ruling below would force monasteries 
to abandon their religious obligation to meet their 
own financial needs through their “commercial” work 
and services. See Constitutions of the Monks of the 
Order of Cistercians of the Strict Observance, C.41 
(“Fidelity to Cistercian traditions requires that the 
community’s regular income be mainly the fruit of its 
own work.”).  Here, for instance, the Abbey of New 
                                            
7 These and similar services are provided by many monasteries 
including the Sacred Heart Monastery (Richardton, North 
Dakota) (www.sacredheartmonastery.com/ministries), The 
Monastery of Christ in the Dessert (Abiquiu, New Mexico) 
(http://christdesert.org/About_Us/Our_Businesses), the Sisters 
of Saint Joseph (in numerous convents throughout the United 
States) (www.csjoseph.org/healthcare), Holy Cross Monastery 
(West Park, New York) (www.holycrossmonastery.com/ 
ministries), and Holy Cross Abbey (Berryville, Virginia) 
(www.virginiatrappists.org/cemetery) (all websites last visited 
April 30, 2013). 
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Clairvaux is financially self-supported through its 
sale of wines, walnuts, and prunes to the 
surrounding community. 

Third, the decision of the Montana Supreme 
Court would force monks to abandon their traditional 
spiritual role of educating, guiding, and serving 
students in affiliated educational institutions. Here, 
for example, a primary external ministry of the 
monks of Belmont Abbey is their teaching and 
service at the associated college, which enrolls nearly 
2,000 undergraduate students of diverse ethnic, 
cultural, and religious backgrounds and beliefs.  If 
North Carolina were to apply the reasoning of the 
Montana Supreme Court, the monasteries and 
college would be forced to choose between two 
unpalatable options: either the monks must cease 
providing educational and spiritual services at the 
college, or the college must admit only Roman 
Catholic students. Either of these options would be a 
distinct and unfortunate loss to the students and the 
surrounding communities, and would force the 
monks to abrogate their religious duty to serve the 
college’s students of diverse faiths.  Nearly a score of 
other Benedictine monasteries across the United 
States would be put to the same stark choice, the 
outcome of which will unquestionably deprive the 
students and the schools from an important source of 
tutelage, mentoring, and spiritual guidance. 

In short, to compel a monastery or other 
communal religious order to abstain from serving 
non-members and unbelievers or to do so only for 
free would infringe on the monks’ religious duties, 
would cut off their primary source of income, and 
would deprive the surrounding community of the 
benefits of their service and labor.  
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III. The decision below wrongly encourages 

legislation targeting or burdening small or 
unpopular religious groups. 

The Montana Supreme Court’s ruling 
countenances legislation targeting or especially 
burdening small or unpopular religious groups.   In 
Church of Lukumi Babalu Aye v. City of Hialeah, 508 
U.S. 520, 534-35 (1993), this Court specifically 
expressed concern regarding legislative “religious 
gerrymanders” in which a facially neutral law 
applies to but one religious group.  Here, the Act 
created and passed by the Montana Legislature did 
just that.  Although the law is neutral on its face, its 
sole application was to Petitioners and their 
religiously-mandated practices.8

Religious gerrymanders have a particularly 
perverse impact on small, unpopular, or relatively 
insular religious groups. For one, such groups 
typically have little lobbying power and fail to form a 
sizeable or vocal voting block.  In addition, the effect 
of a religious gerrymander is to force a religious 
community to be entirely insular, see Part II, supra, 
which especially burdens small religious groups by 
immediately and necessarily limiting the pool of 

 The Montana 
Supreme Court looked only to the law’s facial 
neutrality and thus permitted and encouraged the 
sort of religious gerrymander expressly forbidden by 
Lukumi. 

                                            
8 Though the statute in question makes no specific mention of 
the Hutterites, it applies only to religious groups who provide 
agricultural, manufacturing, and construction, and services to 
non-members—a definition that effectively singled out the 
Hutterites.  
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customers to whom they can provide services. For 
example, a ruling like that of the Montana Supreme 
Court would strike harder at Sikhs than it would at 
a non-denominational Christian group, which could 
simply provide its services only to members of the 
broadly defined “Christian” community. Similarly, 
such a ruling falls especially heavily on religious 
groups with well defined membership—such as 
monasteries—who by virtue of their limited 
membership would be almost entirely deprived of 
any consumers.  

Furthermore, legislation like Montana’s is likely 
to burden religious groups that are unpopular with 
the legislature’s more vocal constituents. The 
Montana legislation, for example, was prompted by 
complaints from trade lobbyists that the Hutterites 
were able to underbid their competitors. See Big Sky 
Colony, 291 P.3d at 1248 (Rice, A.J., dissenting).  
However, the ability of a monastery or religious 
commune to provide economical labor is not based on 
their exemption from workers’ compensation—the 
amici monasteries, like the Hutterites, already 
provide for the fiscal and medical needs of injured 
members more liberally than would the workers’ 
compensation scheme—but on their commitment to 
frugal and simple living.  In addition, a monastery’s 
seemingly competitive pricing is, in fact, obligated by 
its religious beliefs.  As note above, the Rule of Saint 
Benedict, requires monasteries to sell their goods 
and services below market rate as a way to guard 
against avarice: “as regards the prices of these 
things, let not the vice of avarice creep in, but let it 
always be given a little cheaper than it can be given 
by seculars, That God May Be Glorified in All 
Things.” Rule of Saint Benedict, Chapter 57 (citation 



 
 

18 

omitted). Accordingly, the impetus for legislation like 
Montana’s could be aimed precisely at the exercise of 
a minority religious group’s beliefs. 

In sum, the Montana Supreme Court’s ruling 
encourages the enactment of seemingly neutral laws 
that especially or exclusively burden small or 
unpopular religious groups.  Although Montana’s 
religious gerrymander singles out a non-Catholic 
community, similar legislation in another state—
particularly a state in which Roman Catholicism is 
not widely practiced or in which monasticism is 
viewed with disfavor—could infringe on monasteries’ 
constitutionally protected free exercise of their 
religious beliefs. 
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CONCLUSION 
 

For the reasons set forth above, amici respectfully 
request this Court grant the petition for a writ of 
certiorari and set the case for plenary review of 
whether centuries-old religious groups may practice 
their traditional beliefs free from intrusive State 
regulation. 
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