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Proposed legislation and implications 

Currently, the Stafford Act authorizes FEMA to provide financial assistance to private nonprofit facilities 
(PNP) as enumerated in sections 102(10)(A) and (10)(B) and similar facilities that provide essential 
services of a governmental nature to the general public.  Churches, synagogues, mosques and other 
houses of worship do not fall within any of the specifically enumerated types of facilities under section 
102(10), nor can they be broadly considered to provide “essential services of a governmental nature. 
However PNP religious entities operating such essential services may be eligible for assistance under 
current law. 

  
The “Federal Disaster Assistance Nonprofit Fairness Act of 2013”  defines “houses of worship” as a 
private non-profit facility (PNP) under the Stafford Act generally, and makes them eligible for repair, 
replacement, and restoration pursuant to section 406 of the Stafford Act.  The bill applies to Sandy and 
all disasters thereafter—it is permanent legislation.  

 
• The bill first amends the definition of private non-profit facility (section 102(10)(B) of the 

Stafford Act) to include houses of worship (HOW) exempt from taxation under section 501(c) of 
the IRC.  The bill would add HOW to a parenthetical containing a non-exhaustive list of PNP 
facilities that “provide essential services of a governmental nature to the general public.”  The 
Stafford Act currently provides that certain PNPs are eligible for public assistance, including 
essential assistance under section 403 of the Act and permanent work under section 406.  In 
addition, by regulation, certain PNPs are eligible for Hazard Mitigation Grant Program 
assistance.    
 
Next, the bill amends section 406 of the Stafford Act by making HOWs and PNP facilities 
operated by a religious organization eligible for Stafford Act permanent public  assistance 
“without regard to the religious character of the facility or the primary religious use of the 
facility.”  In effect, the bill mandates Federal disaster grant assistance to repair, replace, and 
restore all elements of churches, synagogues, mosques, temples, etc.  This approach departs 
from current law requiring FEMA to distinguish between worship space, for which we provide 
no Federal funding, and other space owned and use by religious entities for secular purposes, 
for which we may provide Federal funding, such as a school or senior citizen center.   
 
The bill does not amend the definition of “critical facilities”; thus, HOWs would apply for a Small 
Business Administration (SBA) loan , before applying to FEMA for disaster assistance.  
 

• FEMA interprets “facility” in section 406 as inclusive of the facility’s contents, including 
furnishings, equipment and in some cases works of art and other items that have an 
educational, historic or social significance.  The bill would thus also compel FEMA to make 
decisions about what contents within HOW are eligible—including items like stained glass 
windows with religious art, arks of the covenant, prayer books, and decorative religious icons. 
44 CFR 206.201 and 206.226(h) and DAP 9524.6 Collection & Individual Object Eligibility. 
 

•  Amending the Stafford Act to add HOWs would represent an enormous departure from the 
purpose and intent of the law: the addition of houses of worship as a category of PA eligible PNP 
facility would constitute the first expansion of PA eligibility beyond governmental or 
governmental-type facilities.  The latest Census data (based on self-reported information from 
religious organizations) counts over 300,000 HOW in the United States. Making Public Assistance 
available for disaster damage to these structures will result in significant additional obligations 
from the DRF—conservatively estimated $75 million dollars annually (based on derivative data 
from educational institutions) in non-catastrophic years. For example, as of February 20, 2012, 
the estimated total costs to repair the damage to the National Cathedral caused by the 2011 
earthquake exceeded $20 million.  
  

• Organizations such as the ACLU have advised FEMA they view Federal assistance to repair the 
sectarian portions of HOW as in tension with 40 years of Supreme Court case law forbidding the 
use of federal grants for the restoration of properties actively used for worship or religious 
instruction.  See, e.g., Tilton v. Richardson, 403 U.S. 672 (1971); Hunt v. McNair, 413 U.S. 734 
(1973); Committee for Public Education v. Nyquist, 413 U.S.C 756 (1973).  FEMA therefore 
expects that well-financed and aggressive litigation and injunctions would quickly follow 
enactment of this bill, which would have the (unintended) effect of cutting off aid to those PNP 
facilities owned by HOW to which FEMA now provides tailored financial assistance, including 
schools. 
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•  Alternative sources to fundthe repair or replacement of those elements of disaster-damaged 

HOW not providing essential services of a governmental nature include insurance proceeds, SBA 
loans,  and private funding.  FEMA encourages owners and operators of PNP houses of worship  
involved in the delivery of essential services of a governmental nature to apply for assistance so 
that FEMA can assess whether elements of the facility are eligible for Stafford Act assistance.  
 

 
 
Current Stafford Act Eligibility and Houses of Worship 
  

• What functions constitute PNP facilities under the Stafford Act? As currently defined in Stafford 
Act § 102(10), PNPs are divided into two groups of facilities that share the common 
characteristic of providing essential services of a governmental nature.  The first group 
described in subsection 102(10)(A) lists seven specific facility types that consistently provide 
essential services of a governmental nature: educational, utility, irrigation, emergency, medical, 
rehabilitational, and custodial care. The second group described in subsection 102(10)(B) adds a 
list of other facilities if they provide “essential services of a governmental nature.” Section 
102(10)(B) (and its implementing regulations at 44 CFR § 206.221) include “any private nonprofit 
facility that provides essential services of a governmental nature to the general public (including 
museums, zoos, performing arts facilities, community arts centers, libraries, homeless shelters, 
senior citizen centers, rehabilitation facilities, shelter workshops, and facilities that provide 
health and safety services of a governmental nature), as defined by the President.”  In both 
cases, the rationale for including these facilities and making them eligible for Stafford Act 
funding is that they provide governmental-type services. 
 

• FEMA implements the law through  Disaster Assistance Policy 9521.3, Private Nonprofit Facility 
Eligibility.  In summary, DAP 9521.3 provides that if a church or other religious PNP owns or 
operates one of the enumerated eligible types of facilities in section 102 of the Stafford Act, 
then the elements of that facility providing such services may be eligible for FEMA Public 
Assistance. Thus, DAP 9521.3 provides a “space dedicated to or primarily used for religious ... 
purposes is not eligible for Public Assistance Program assistance under the governing statutes 
and regulations” and that “a facility must have over 50% of its space dedicated to eligible uses 
for any facility to be eligible.” DAP 9521.3 represents a policy decision that for ease of 
programmatic implementation any PNP facility must devote 50% of its space to the eligible use.   

 
• Advocates from some Faith-Based organizations propose that FEMA currently has authority to 

classify all elements of all houses of worship as private nonprofit facilities that would be eligible 
to receive Public Assistance funds under the Stafford Act.  In a September 25, 2002 Department 
of Justice Office of Legal Counsel (OLC) memo involving the Seattle Hebrew Academy 
(Academy), OLC found that neither the Establishment Clause nor FEMA regulations precluded 
FEMA from providing Stafford Act assistance for the reconstruction of the Academy, a private 
religious school for Jewish children damaged in an earthquake in 2001. OLC found that provision 
of such assistance would likely not violate the Establishment Clause, as assistance under section 
406 of the Stafford Act is “available on the basis of neutral criteria to an unusually broad class of 
beneficiaries defined without reference to religion and including not only educational 
institutions but a host of other public and private institutions as well.”  OLC also found that 
because the Academy was an educational facility under 44 CFR 206.221(e)(1), it was not 
required to be open to the general public.  Only other essential government service facilities 
defined in 44 CFR 206.221(e)(7) have an open to the general public requirement. As such, the 
law did not prohibit FEMA from providing financial assistance to the Academy.  It is also 
important to note that, though the OLC memo determined it was permissible for FEMA to fund 
the Academy as an educational facility, pursuant to 44 CFR 206.221(e)(1), funding was still not 
available for “buildings, structures, and related items used primarily for religious purposes or 
instruction.” 
 

• FEMA does not have discretion to fund the repair and replacement of all elements of any 
disaster-damaged house of worship in a Stafford act declared area.  As noted above, neither 
Federal law nor the OLC opinion authorize FEMA to provide financial assistance to repair or 
replace any element of a private non-profit house of worship that does not perform provide 
governmental-type services enumerated in the law.  In the case addressed by OLC, the Academy 

http://www.fema.gov/public-assistance-9500-series-policy-publications/private-nonprofit-facility-eligibility-0
http://www.fema.gov/public-assistance-9500-series-policy-publications/private-nonprofit-facility-eligibility-0
http://www.fema.gov/public-assistance-9500-series-policy-publications/private-nonprofit-facility-eligibility-0
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clearly qualified as a private nonprofit facility under the Stafford Act because it was an 
educational facility. In contrast, a house of worship, such as a synagogue is not an educational 
facility, nor does it fall within one of the other categories of facility specifically listed in the 
Stafford Act definition of a PNP facility.  As noted above, the Stafford Act clearly designates the 
specific types of facilities that qualify as a private nonprofit providing public services.” See  
http://www.gpo.gov/fdsys/pkg/PLAW-104publ19/pdf/PLAW-104publ19.pdf (at pp. 61-62). 

 
• We note just one limited precedent:  after the Oklahoma City bombing in 1995, Congress passed 

P.L. 104-19 (1995), which contained an appropriation of $39,000,000 to HUD for the Community 
Development Block Grant program “to assist property and victims damaged and economic 
revitalization due to the bombing of the Alfred P. Murrah Federal Building . . . Provided further, 
That notwithstanding any other provision of law, such funds may be used for the repair and 
reconstruction of religious institution facilities damaged by the explosion in the same manner as 
private nonprofit facilities providing public services.”     

 
 
 
 
 
 
 
 
 
 

1 See 13 C.F.R. § 123.200 (a) (“Almost any business concern or charitable or other non-profit entity whose real or 
tangible personal property is damaged in a declared disaster area is eligible to apply for a physical disaster 
business loan.”)  SBA’s web site provides, “Business Physical Disaster Loans – Loans to businesses to repair or 
replace disaster-damaged property owned by the business, including real estate, inventories, supplies, machinery 
and equipment. Businesses of any size are eligible. Private, non-profit organizations such as charities, churches, 
private universities, etc., are also eligible.” (emphasis added).  http://www.sba.gov/content/business-physical-
disaster- loans. 

http://www.gpo.gov/fdsys/pkg/PLAW-104publ19/pdf/PLAW-104publ19.pdf
http://www.gpo.gov/fdsys/pkg/PLAW-104publ19/pdf/PLAW-104publ19.pdf
http://www.sba.gov/content/business-physical-disaster-loans
http://www.sba.gov/content/business-physical-disaster-loans
http://www.sba.gov/content/business-physical-disaster-loans

