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STATEMENT OF INTEREST OF THE AMICI CURIAE 

Amici are professors of law, many of whom are constitutional law scholars 

whose areas of teaching and research involve First Amendment jurisprudence. 

Amici include:  

 David DeWolf, Professor Emeritus, Gonzaga University School of Law;  

 Dwight Duncan, Professor of Law, UMass Law School;  

 John Eastman, Henry Salvatori Professor of Law and Community 
Service, Chapman University Dale E. Fowler School of Law, and 
Director, Center for Constitutional Jurisprudence;  

 Richard Garnett, Paul J. Schierl/Fort Howard Corporation Professor of 
Law, Notre Dame Law School;  

 Bradley Jacob, Associate Professor, Regent University School of Law;  

 Drew Kershen, Professor Emeritus, University of Oklahoma College of 
Law;  

 Lynne Marie Kohm, John Brown McCarty Professor of Family Law, 
Regent University School of Law;  

 Michael Stokes Paulsen, Distinguished University Chair and Professor, 
University of St. Thomas School of Law;  

 Robert Pushaw, James Wilson Endowed Professor of Law, Pepperdine 
University School of Law;  

 Gregory Sisk, Pio Cardinal Laghi Distinguished Chair in Law and 
Professor, University of St. Thomas School of Law;  

 O. Carter Snead, Professor of Law, Notre Dame Law School;  

 Eugene Volokh, Gary T. Schwartz Distinguished Professor of Law, 
UCLA Law School,  
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 Lynn Wardle, Bruce C. Hafen Professor of Law, J. Reuben Clark Law 
School, Brigham Young University.   

They join this brief as individuals.1   

Amici have no financial interest in the outcome of this litigation; they are 

interested in contributing to the sound and principled interpretation of the First 

Amendment.  In particular, they wish to ensure that the lesser First Amendment 

protection the Supreme Court has provided for commercial speech does not 

become a pretext to suppress speech on noncommercial matters, such as important 

moral and political questions.  Because Ordinance 09-252 impermissibly regulates 

Appellee’s noncommercial speech, Amici respectfully submit this brief pursuant to 

Federal Rule of Appellate Procedure 29(a).2   

BACKGROUND 

1. In December 2009, the City of Baltimore (the “City”) enacted 

Ordinance 09-252 (the “Ordinance”).  The Ordinance, ostensibly adopted to 

combat consumer deception, applies only to entities the City deems “limited-

service pregnancy centers.”  Balt. Health Code § 3-501.  Such centers include 

organizations that “provide pregnancy related services”; and who “for a fee or as a 
                                                 
 

1 Institutional associations are for informational purposes only and do not 
reflect institutional endorsement of any position taken in this brief. 

2 All parties consent to the filing of this brief.  No party’s counsel authored 
this brief in whole or in part; no party or party’s counsel, or any person, other than 
Amici or their counsel contributed money intended to fund the preparation or 
submission of this brief.  
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free service, provide[] information about pregnancy-related services”; but “do[] not 

provide or refer for: (A) abortions; or (B) nondirective and comprehensive birth-

control services.”  Id.   

These designated centers must post “a disclaimer substantially to the effect 

that [they] do[] not provide or make referral for abortion or birth-control services.”  

Id. § 3-502(a).  The “disclaimer” consists of “1 or more signs that are . . . 

conspicuously posted in the center’s waiting room or other area where individuals 

await service.”  Id. § 3-502(b).  Thus, the required disclaimer is not to be made in 

connection with a center’s advertising, but rather in its offices at the point of client 

intake; the Ordinance applies regardless of whether a center advertises.  Greater 

Balt. Ctr. for Pregnancy Concerns, Inc. v. Mayor & City Council of Balt., No. 

MJG-10-760, 2016 BL 339280, at *20 (D. Md. Oct. 4, 2016).   

2. The Greater Baltimore Center for Pregnancy Concerns (the “Center”) 

challenged the Ordinance in federal district court.  The Center “provides free 

pregnancy-related services” but “will not, for religious reasons, provide or refer for 

abortions or specific methods of birth-control.”  Id. at *1.  Holding, among other 

things, that “the speech regulated by the Ordinance is not commercial speech,” the 

district court applied strict scrutiny to strike down the Ordinance.  O’Brien v. 

Mayor & City Council of Balt., 768 F. Supp. 2d 804, 813 (D. Md. 2011).  That 

decision was affirmed by a panel of this Court. Greater Balt. Ctr. for Pregnancy 
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Concerns, Inc. v. Mayor & City Council of Balt., 683 F.3d 539 (4th Cir. 2012).  On 

rehearing, the en banc court vacated the district court’s judgment and, “without 

comment on how this matter ultimately should be resolved,” remanded with 

instructions to permit discovery.  Greater Balt. Ctr. for Pregnancy Concerns, Inc. v. 

Mayor & City Council of Balt., 721 F.3d 264, 271 (4th Cir. 2013) (en banc).  On 

remand, after “extensive discovery,” the district court again applied strict scrutiny 

and held that the Ordinance, as applied to the Center, violates the First Amendment.  

Greater Balt. Ctr., 2016 BL 339280, at *2.  The City again appeals. 

SUMMARY OF THE ARGUMENT 

The First Amendment guarantees all speakers “the autonomy to choose the 

content of [their] own message” and the right to “tailor” that message as they see 

fit.  Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, 515 U.S. 557, 

573 (1995).  The Ordinance, by compelling speech in the Center’s waiting room 

that disrupts the Center’s own message, runs afoul of this “fundamental rule.”  Id.; 

Evergreen Ass’n v. City of N.Y., 740 F.3d 233, 249–50 (2d Cir. 2014) (upholding 

preliminary injunction against similar disclosure requirement); Centro Tepeyac v. 

Montgomery Cty., 722 F.3d 184 (4th Cir. 2013) (same); Centro Tepeyac v. 

Montgomery Cty., 5 F. Supp. 3d 745 (D. Md. 2014) (granting permanent 

injunction); Greater Balt. Ctr., 2016 BL 339280.   
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First, the Ordinance is subject to strict scrutiny. As an organization that 

provides “free service[s],” Balt. Health Code § 3-501, as part of its religious 

mission, the Center does not engage in commercial speech.  This is confirmed by 

the Center’s lack of economic motive (as well as the undisputed presence of 

religious, moral, and political motives), and by the non-advertising context in 

which the regulated speech takes place.3  In any event, any speech uttered by the 

Center is inextricably intertwined with its religiously motivated, ideological 

speech.   

Second, the Ordinance cannot survive strict scrutiny.  It fails to directly 

further any compelling governmental interest the City has identified and, even if 

the Ordinance did do so, it hardly employs the least restrictive means. 

Accordingly, the district court’s judgment should be affirmed.     

ARGUMENT 

I. THE ORDINANCE STIFLES CORE POLITICAL SPEECH AND IS THEREFORE 

SUBJECT TO STRICT SCRUTINY. 

A. The Ordinance Deprives the Center of the Right to Decide What 
Not to Say, Compelling It to Carry Out Governmental Speech.  

The Supreme Court’s “leading First Amendment precedents have 

established the principle that freedom of speech prohibits the government from 

                                                 
 

3 Based on the representations in the Center’s brief, Amici assume that the 
City has waived its professional-speech argument, and do not address it.  See 
Appellee’s Br. 37–39. 
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telling people what they must say.”  Rumsfeld v. Forum for Acad. & Inst. Rights, 

Inc., 547 U.S. 47, 61 (2006).  Freedom of speech “necessarily compris[es] the 

decision of both what to say and what not to say.”  Riley v. Nat’l Fed’n of the Blind 

of N.C., 487 U.S. 781, 796–97 (1988).  It includes “the right to speak freely and the 

right to refrain from speaking at all,” Wooley v. Maynard, 430 U.S. 705, 714 

(1977), as well as the “right to tailor” and “shape” speech to a particular audience 

or circumstance, Hurley, 515 U.S. at 573–74.   

This principle is inherent in the freedom of speech and applies broadly.  As 

the Supreme Court has explained, “[s]ince all speech inherently involves choices 

of what to say and what to leave unsaid, one important manifestation of the 

principle of free speech is that one who chooses to speak may also decide what not 

to say.”  Id. at 573 (internal quotation marks and citations omitted).  Indeed, the 

general rule, “that the speaker has the right to tailor the speech, applies not only to 

expressions of value, opinion, or endorsement, but equally to statements of fact the 

speaker would rather avoid.”  Id.  The point of that general rule “is simply the 

point of all speech protection, which is to shield just those choices of content that 

in someone’s eyes are misguided, or even hurtful.”  Id. at 574.   

Thus, the state “may not compel affirmance of a belief with which the 

speaker disagrees,” except in the context of “commercial advertising,” where it 

may merely “requir[e] the dissemination of purely factual and uncontroversial 
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information.”  Id. (internal quotation marks and citations omitted).  Accordingly, 

the Supreme Court has repeatedly rebuffed efforts to compel speakers to engage in 

government-dictated speech.  E.g., Riley, 487 U.S. 781 (disclosure of contribution 

percentages); Wooley, 430 U.S. 705 (license plates bearing a state motto); W. Va. 

State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) (pledge of allegiance).   

Here, the mandated “disclaimer” in the Center’s waiting room is a form of 

compelled speech subject to strict scrutiny.  Greater Balt. Ctr., 2016 BL 339280, at 

*8.  Through that disclaimer, the City displaces the Center as the first speaker with 

whom a would-be client interacts on questions of great moral, religious, and 

political significance; compounding this problem, the disclaimer short-circuits the 

Center’s subsequent speech by diverting its audience.  For the reasons outlined in 

this part, the commercial-speech exception from strict scrutiny does not apply, 

because the speech the disclaimer co-opts and then undercuts is not commercial.  

See Tepayac, 5 F. Supp. 3d at 756–60.  At a minimum, it is inextricably 

intertwined with core political speech.  See Riley, 487 U.S. at 796.   

B. The Center’s Speech Is Not Commercial. 

The district court correctly held that the Ordinance regulates the 

“noncommercial, religiously-motivated speech taking place in the [Center’s] 

waiting room.”  Greater Balt. Ctr., 2016 BL 339289, at *9, *12.  “[T]he difference 

between commercial and noncommercial speech” is that the former is “define[d]” 
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as “speech that proposes a commercial transaction.”  Bd. of Trs. of the State Univ. 

of N.Y. v. Fox, 492 U.S. 469, 482 (1989); Adventure Commc’ns, Inc. vs. Ky. 

Registry of Election Fin., 191 F.3d 429, 440 (4th Cir. 1999) (same).  For years, the 

Supreme Court has relied on this “‘commonsense’ distinction between speech 

proposing a commercial transaction . . . and other varieties of speech.”  Cent. 

Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 562 (1980) 

(quoting Ohralik v. Ohio State Bar Ass’n, 436 U.S. 447, 455–56 (1978)).  Indeed, 

the Court has repeatedly stated that “the test” for commercial speech is whether the 

language at issue “‘propose[s] a commercial transaction.’”  Fox, 492 U.S. at 473–

74 (emphasis added) (quoting Va. Pharmacy Bd. v. Va. Citizens Consumer Council, 

Inc., 425 U.S. 748, 762 (1976)); see also City of Cincinnati v. Discovery Network, 

Inc., 507 U.S. 410, 423 (1993) (explaining that Fox identified “the proposal of a 

commercial transaction” as “‘the test’” for commercial speech (quoting 492 U.S. at 

473–74)).   

Under this line of Supreme Court authority, the Center does not engage in 

commercial speech.  First, the Center has “no economic interest in [its] speech 

with clients, nor does the Center propose any commercial transactions with 

clients.”  2016 BL 339289, at *5.  Although some courts, including this one, have 

suggested that an economic motive is not necessary for speech to be commercial, 

such a view would turn Supreme Court precedent on its head.  Second, in any 
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event, the undisputed presence of religious, social, and political motives confirms 

that the Center’s speech is noncommercial.  Third, even if economic motive is not 

necessary for speech to be commercial, the context of this mandated disclosure—in 

the waiting room, inserted into the Center’s ideological message, rather than in 

connection with an advertisement—precludes its characterization as a regulation of 

commercial speech.   

1. The Center has no economic motive and does not propose a 
commercial transaction, which should be conclusive. 

The Supreme Court has described commercial speech as “expression related 

solely to the economic interests of the speaker and its audience.”  Cent. Hudson, 

447 U.S. at 561 (emphasis added); Lefkoe v. Jos. A. Bank Clothiers, Inc., 577 F.3d 

240, 248 (4th Cir. 2009) (same).  Such economically motivated speech can warrant 

diminished First Amendment protection because the profit motive makes it “more 

durable than other kinds” of speech.  Va. Pharmacy Bd., 425 U.S. at 771 n.24.  As 

the Court has repeatedly explained, because “advertising is the sine qua non of 

commercial profits,” “there is little likelihood of its being chilled by proper 

regulation.”  Id.; see also Cent. Hudson, 447 U.S. at 564 n.6 (“[C]ommercial 

speech, the offspring of economic self-interest, is a hardy breed of expression that 

is not particularly susceptible to being crushed by overbroad regulation.” (internal 

quotation marks and citation omitted)); Friedman v. Rogers, 440 U.S. 1, 10 (1979) 

(“Commercial speech, because of its importance to business profits [is] less likely 
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than other forms of speech to be inhibited by proper regulation.”).  In short, 

contrary to the assertions of Appellants, the archetypical example of commercial 

speech is not the mere “offer[] . . . of commercially-valuable goods and services,” 

Appellants’ Br. 26, but rather “I will sell you the X [product] at the Y price,” Va. 

Pharmacy Bd., 425 U.S. at 761 (emphasis added); Martin H. Redish, Commercial 

Speech, First Amendment Intuitionism and the Twilight Zone of Viewpoint 

Discrimination, 41 Loy. L.A. L. Rev. 67, 75 (2007) (reasoning that “the Court has 

unambiguously adopted the view that commercial speech is confined to expression 

advocating purchase”).    

Where a party renders services without charge, it does not engage in a 

commercial transaction, regardless of whether those goods or services are 

“commercially-valuable.”  Appellants’ Br. 21.  To hold otherwise would mean, for 

example, that any church offering communion wine and wafers, or any other object 

with a commercial value, such as a prayer book, would find the content of its 

accompanying sermons subject to diminished constitutional protection.  Likewise, 

a women’s shelter advertising housing, meals, and counseling to domestic-abuse 

victims would be engaging in commercial speech merely by providing an 

economic benefit to the victims.4   

                                                 
 

4 The truism that entities structured as nonprofits can engage in commercial 
speech is a non-sequitur.  Appellants’ Br. 25–26.  Nonprofit entities, of course, can 
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This is not the law.  The Supreme Court itself relied on the presence or 

absence of a profit motive to distinguish between two cases it decided on the same 

day.  In Ohralik, the Court upheld a prohibition on “[i]n-person solicitation by a 

lawyer of remunerative employment,” 436 U.S. at 457, 468, concluding that such 

speech proposed a commercial transaction, see id. at 455–57.  However, in In re 

Primus, the Court held that an attorney could not be punished for soliciting, by 

mail, a pro bono client.  See 436 U.S. 412, 439 (1978). As noted by one of the 

Amici here, the Court distinguished Ohralik by repeatedly and “expressly 

stress[ing] the commercial nature of the transaction” at issue in that case.  Eugene 

Volokh, The Trouble with “Public Discourse” As a Limitation on Free Speech 

Rights, 97 Va. L. Rev. 567, 594 n.20 (2011). “Unlike the situation in Ohralik,” 

Primus did not involve an “in-person solicitation for pecuniary gain.”  Id. at 422.  

Instead, the attorney “was communicating an offer of free assistance . . . , not an 

offer predicated on entitlement to a share of any monetary recovery.  And her 

actions were undertaken to express personal political beliefs and to advance . . . 

civil-liberties objectives . . . , rather than to derive financial gain.”  Id.  The lawyer 

was thus “engaged in associational activity for the advancement of beliefs and 

 
(continued…) 
 
 
offer goods and services for sale or act with an economic motive.  The question is 
the nature of the proposed transaction.  
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ideas” rather than “the advancement of h[er] own commercial interest.”  Id. at 437–

38 & n.32. 5 

To be sure, some courts have suggested that an economic motive is not 

required for commercial speech.  Relying on Bolger v. Youngs Drug Products 

Corp., 463 U.S. 60 (1983), they have gleaned “‘three factors to consider in 

deciding whether speech is commercial:  (1) is the speech an advertisement; (2) 

does the speech refer to a specific product or service; and (3) does the speaker have 

an economic motivation for the speech.’”  Greater Balt. Ctr., 721 F.3d at 285 

(citation omitted)).  According to the en banc court, “it is not necessary that each of 

[these factors] ‘be present in order for speech to be commercial.’”  Id. (citation 

omitted). 

But reading Bolger to allow a court to dispense with economic motivation as 

a prerequisite for lesser constitutional protection would turn Supreme Court 

precedent on its head.  In Bolger itself, which struck down a ban on unsolicited 

contraceptive advertisements, the Supreme Court did not hold that speech without 

an economic motive could be commercial rather than fully protected: to the 

                                                 
 

5 The City’s citation of Commerce Clause precedent is likewise unavailing. 
Appellants’ Br. 25–26.  Congress’s ability to regulate activities that have a 
substantial effect on interstate commerce does not transform speech about those 
activities into commercial speech.  For example, calls for corporate boycotts 
remain core political speech.  Cf. NAACP v. Claiborne Hardware Co., 458 U.S. 
886, 911–12 (1982). 
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contrary, the Court merely noted that the presence of such a motive “would clearly 

be insufficient by itself to turn [protected speech] into commercial speech.”  Bolger, 

463 U.S. at 67; see also Discovery Network, 507 U.S. at 422–423 (explaining that 

speech related to economic interests is a broader category than that which proposes 

a commercial transaction).  

Bolger clarified that the presence of a profit motive does not necessarily 

transform noncommercial speech into commercial speech.  See id. at 422–23 

(discussing Bolger in light of definition in Central Hudson).  It would be perverse 

to read this conclusion to also mean that noncommercial speech may somehow be 

deemed commercial in the absence of a profit motive.  A statement in Bolger 

aimed at narrowing the field of less-protected commercial speech would be 

hijacked to expand it.  Indeed, the Court in Bolger emphasized that restrictions on 

speech should be “examined carefully to ensure that speech deserving of greater 

constitutional protection is not inadvertently suppressed.”  463 U.S. at 66.6   

                                                 
 

6 This is the context of the Court’s clarifying that it did not “mean to suggest 
that each of the characteristics present in this case must necessarily be present in 
order for speech to be commercial,” and reserving the question by declining to 
opine on “whether reference to any particular product or service is a necessary 
element.”  463 U.S. at 67 n.14.  Nothing in the Court’s footnote is inconsistent 
with the other portions of Bolger clarifying that an economic motive, even if 
necessary for speech to be commercial, “would clearly be insufficient by itself” to 
make speech commercial.  Id. at 67 (emphasis added). 
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Consistent with this understanding, the Supreme Court since Bolger has 

repeatedly defined “the test” for whether speech is commercial as whether it 

“proposes a commercial transaction.”  See Discovery Network, 507 U.S. at 423 

(explaining that, in Fox, the Court “described the category [of commercial speech] 

even more narrowly” than Bolger); supra p. 8 (discussing Fox and Discovery 

Network).  That is, at a minimum, a transaction with an economic motive.  Cf. 

Discovery Network, 507 U.S. at 422–423. 

Even if the commercial-speech analysis “does not hinge solely on whether 

the [speaker] has an economic motive,” Greater Balt. Ctr., 721 F.3d at 286, that 

question must still be at the core of the inquiry.  See Procter & Gamble Co. v. 

Amway Corp., 242 F.3d 539, 553 (5th Cir. 2001), abrogated on other grounds by 

Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377 (2014) 

(explaining that while the court was not “shortening the Bolger test to a single 

factor,” it did “conclude that the other two Bolger factors are not conclusive, and 

therefore the motive factor is determinative”).  After all, the Supreme Court has 

explained that commercial-speech regulations merit lesser scrutiny because the 

profit motive makes such speech more “durable.”  Supra pp. 9–10.  Speech not 

motivated by profit is not the same “hardy breed of expression” and, therefore, 

does not have the same “durab[ility].”  Cent. Hudson, 447 U.S. at 564 n.6.  
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Classifying noneconomically motivated speech as commercial speech would thus 

be inconsistent with the very basis for that category of expression. 

Here, the Ordinance explicitly targets speech regarding the provision of 

“free service[s].”  Balt. Health Code § 3-501.  It purports to regulate entities, such 

as the Center, that propose no commercial transactions and have no economic 

motivation for their speech—a fact confirmed after “extensive discovery.”  Greater 

Balt. Ctr., 2016 BL 339280, at *3, *5.  

The City nevertheless attempts to impute an economic motive to the Center 

by contending that its ability to fundraise turns “on its ability to attract clients.”  

Appellants’ Br. 29.  But this gets the point of pregnancy resource centers entirely 

backwards:  The Center does not try to attract clients so that it can increase its 

fundraising.  It tries to increase its funding so that it can share its message 

regarding the sanctity of human life with more clients.  Its motivation, which will 

hardly shock anyone familiar with the abortion debate, is religious and moral, as 

the district court correctly found.  Greater Balt. Ctr, 2016 BL 339280, at *5.     

This absence of economic motive alone indicates that the Ordinance does 

not regulate commercial speech.  At a minimum, the Center’s free services 

significantly tilt the balance away from such a finding. 
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2. The Center’s undisputed religious, moral, and political 
motives confirm that its speech is not commercial. 

Not only is it undisputed that the Center does not have an economic motive 

for its speech, it is equally undisputed that the Center does have religious, moral, 

and political motives for its speech.  As the district court found, the Center’s 

reason for speaking about abortion or birth-control is its deeply held religious and 

political beliefs, not commercial gain or profit motives.  Id.  Courts have 

repeatedly found this distinction dispositive. 

The Supreme Court’s companion decisions in Ohralik and Primus, discussed 

above, confirm this.  In addition to distinguishing between solicitations “for 

pecuniary gain” and “offer[s] of free assistance,” the Supreme Court emphasized 

that the attorney seeking a pro bono client in Primus was acting “to express 

personal political beliefs and to advance . . . civil-liberties objectives.”  436 U.S. at 

422.  This confirmed that the speech was not commercial. 

More recently, in Procter & Gamble, the nature of a speaker’s motive was 

determinative.  Amway distributors had circulated a rumor that portions of a 

competitor’s profits went “to support a satanic church.”  242 F.3d at 542 n.2.  The 

Fifth Circuit held that the statement’s degree of constitutional protection turned on 

“whether the speaker ha[d] an economic motivation for the speech,” and remanded 

to the district court to make that determination.  Id. at 552.  “[I]f the trier of fact 

finds that the [distributors’] motivation . . . was not economic, the speech is not 
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commercial,” but “if an economic motivation is found, the speech is commercial.”  

Id.  Other circuits have employed similar reasoning.  See Procter & Gamble Co. v. 

Haugen, 222 F.3d 1262, 1275 (10th Cir. 2000) (concluding, on the same facts, that, 

if “appellees had argued that a significant theological, political, or other 

noncommercial purpose underlay the subject message, the message might be 

accorded the substantially greater First Amendment protections enjoyed by 

[noncommercial speech]”); Thomas v. Anchorage Equal Rights Comm’n, 165 F.3d 

692, 710–11 (9th Cir. 1999) (relying both on the religious nature of appellees’ 

speech and the fact that it ran contrary to their economic interests in holding that 

their expression was not commercial speech), reh’g granted and withdrawn, 192 

F.3d 1208 (9th Cir. 2000). 

The reasoning of these cases applies here.  The Ordinance compels 

governmental speech amid private speech that is offered not for the advancement 

of “commercial interest[]” but instead “for the advancement of beliefs and ideas” 

regarding the nature of human life.  Primus, 436 U.S. at 438 n.32.  It chills speech 

uttered “not for economic reasons, but out of religious conviction,”  Thomas, 165 

F.3d at 711—indeed, speech in which a “significant theological, political, or other 

noncommercial purpose underl[ies the] message.”  Haugen, 222 F.3d at 1275.  

Regardless of the commercial value of the services the Center provides for free, the 

fact remains that the Center offers them to further its religious mission.  That is 
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certainly not commercial speech.   Rather, it is speech that merits maximum First 

Amendment protection.     

3. The speech the Ordinance regulates is not advertising. 

Even if economic motive were not the sine qua non of commercial speech, 

the mandated disclosure still would regulate noncommercial speech.  According to 

the en banc court, “context matters.”  Greater Balt. Ctr., 721 F.3d at 286.  Thus, 

under the Bolger factors, a court will look to whether the regulated speech is an 

advertisement.  Id. at 285.  Here, the City claims to be regulating “allegedly 

deceptive commercial speech.”  Greater Balt. Ctr., 2016 BL 339280, at *7.  But it 

did so “not by enjoining deceptive advertising directly,” “but by compelling speech 

in a different context, the waiting rooms of the Center where no advertising takes 

place.”  Id. at *7.  Indeed, the Ordinance applies to non-advertising speech even if 

a center does not advertise at all.  Id. at *20. 

Here, it is undisputed that the Center does not advertise its services within its 

waiting room.  See id. at *7.7  Rather, the speech there includes “praying, talking 

with clients, and peer counseling.”  Id. at *6.  The ministry of the Center begins in 

the waiting room, and so “the Center tries to make [it] as welcoming and inviting 

                                                 
 

7 This lack of advertising means the only Bolger factor arguably present is 
the offering of a specific product or service.  But as explained in Part I.B.1, the 
mere provision of commercially valuable goods cannot be the test for commercial 
speech.    
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as possible.”  Id.  By requiring the Center to post the disclaimer, “the City is 

compelling the Center to act in a way that directly impacts the Center’s most 

essential communications about sensitive and morally-laden topics.”  Id. at *9.   

While the Center advertises externally, that does not give the City a blank 

check to “regulate all of [the Center’s] speech as commercial speech.”  Tepeyac, 5 

F. Supp. 3d at 760.  The City cannot conflate advertising, which occurs in the 

context of the “general discourse between and among pregnancy-service providers 

and pregnant women,” with speech that “takes place within [a pregnancy center’s] 

waiting room.”  Id.  By the same limitless logic, a city might purport to regulate all 

speech by Planned Parenthood as commercial speech, simply because some of its 

speech is advertising.  As demonstrated above, by compelling speech “within [a 

pregnancy center’s] four walls,” a regulator comes “much closer to [its] ideological 

message.”  Id.   

The City’s reliance on Fargo Women’s Health Organization, Inc. v. Larson, 

381 N.W.2d 176 (N.D. 1986), as “exactly on point” is therefore misplaced.  

Appellants’ Br. 24.  In Larson, the trial court preliminarily enjoined the pregnancy 

center from deceptive advertising.  Id. at 178.  The North Dakota Supreme Court 

upheld this injunction as a valid regulation of commercial speech because the 

advertisements were “placed in a commercial context and . . . directed at the 

providing of services rather than toward an exchange of ideas.”  Id. at 181.  
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Importantly, the court struck down the trial court’s “additional requirement” that 

the clinic “affirmatively state that it does not perform abortions.”  Id. at 179. 8    

The context of the Center’s communications indicates that it is engaging in 

“an exchange of ideas.”  Id. at 181.  This stands in stark contrast to the regulation 

of advertising “in a commercial context without substantial reference to or 

comment upon matters of public issue” that the court upheld in Larson.  Id.   

For all of these reasons, the district court correctly held that the Ordinance 

does not regulate commercial speech. 

C. At a Minimum, the Ordinance Regulates Speech Inextricably 
Intertwined with Core Political Speech. 

Even if the Ordinance regulates some form of non-core speech, it would still 

be subject to strict scrutiny.  Greater Balt. Ctr., 2016 BL 339280, at *14–15.  Such 

speech does not “retain[] its . . . character when it is inextricably intertwined with 

otherwise fully protected speech.”  Riley, 487 U.S. at 796.  A court’s “lodestars in 

deciding what level of scrutiny to apply to a compelled statement must be the 

nature of the speech taken as a whole and the effect of the compelled statement 

thereon.”  Id.  Here, those lodestars inescapably point to the application of strict 

scrutiny. 

                                                 
 

8  Further diminishing its persuasive value, Larson was decided before the 
Supreme Court clarified that “the proposal of a commercial transaction” is “‘the 
test’” for commercial speech.  Discovery Network, 507 U.S. at 423 (quoting Fox, 
492 U.S. at 473–74). 
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First, a review of the Center’s speech, “taken as a whole,” reveals that any 

speech that takes place in the Center’s waiting room is “inextricably intertwined” 

with plainly protected speech.  Id.; Greater Balt. Ctr., 2016 BL 339280, at *14–15.  

In Riley, the Supreme Court confronted a law requiring professional fundraisers, 

“before an appeal for funds,” to disclose “the gross percentage of revenues retained 

in prior charitable solicitations.”  487 U.S. at 784, 795.  Assuming that some 

portion of the fundraisers’ speech was commercial, the Court refused to “parcel out 

the speech, applying one test to one phrase and another test to another phrase.” Id. 

at 796.  Believing that “[s]uch an endeavor would be both artificial and 

impractical,” the Court instead acknowledged “‘the reality that solicitation is 

characteristically intertwined with informative and perhaps persuasive speech.’”  

Id. (citation omitted)).  Consequently, the Court “appl[ied its] test for fully 

protected expression.”  Id.   

Here, as in Riley, it is impossible to segregate the regulated speech into 

distinct categories.  Greater Balt. Ctr., 2016 BL 339280, at *14–15.  Both the 

solicitation in Riley and the Center’s offer of services are thoroughly enmeshed in 

“‘informative and perhaps persuasive speech.’”  487 U.S. at 796 (citation omitted).   

A simple question—“Would you like to see your baby?”—illustrates the 

point.  The query is both an offer to provide a service (a sonogram), and a 

statement regarding the status of the unborn that warrants the highest level of First 
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Amendment protection.  Offers from entities such as the Center, whose 

motivations are “‘deeply spiritual and religious,’” Greater Balt. Ctr., 2016 BL 

339280, at *5, will invariably be made in the context of “fully protected” 

expression, Riley, 487 U.S. at 796—here, the “public debate over the morality and 

efficacy of contraception and abortion.”  Evergreen, 740 F.3d at 249.  It “would be 

both artificial and impractical”—in fact, impossible—to “parcel out” their speech.  

Riley, 487 U.S. at 796. 

Second, the “compelled statement” will have a profound “effect” on the 

content of the Center’s core political speech, id., even assuming it “targets” 

allegedly non-core speech.  Greater Balt. Ctr., 2016 BL 339280, at *18.  After all, 

“[m]andating speech that a speaker would not otherwise make necessarily alters 

the content of the speech.”  Riley, 487 U.S. at 795.  “Compelled access . . . forces 

speakers to alter their speech to conform with an agenda they did not set.”  PG&E 

v. Pub. Util. Comm’n of Cal., 475 U.S. 1, 9 (1986) (plurality opinion).  

Accordingly, “[t]he danger that [an] appellant will be required to alter its own 

message as a consequence of the government’s coercive action is a proper object of 

First Amendment solicitude.”  Id. at 16.   

Specifically, it is undisputed that the Center provides at least some 

counseling on abortion and birth control that would be classified as fully protected 

expression.  The Ordinance “alter[s]” this core speech by commandeering its 
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initiation—not only requiring the posting of a government-dictated message 

regarding abortion and birth control, but also “mandating the timing and content of 

the introduction of th[os]e subjects.”  Greater Balt. Ctr., 2016 BL 339280, at *10.  

The Ordinance thereby dictates “the manner in which the discussion . . . begins.”  

Evergreen, 740 F.3d at 249.  As the district court recognized, the dialogue between 

the Center and its clients starts when the client enters the Center’s waiting room.  

Greater Balt. Ctr., 2016 BL 339280, at *6.  Under the Ordinance, clients would 

face a stark and immediate statement about abortion and birth-control from the 

outset of that dialogue.   

The Ordinance thus alters the Centers’ efforts to address these issues “by 

making it impossible for the Center to frame the conversation . . . as it wishes.”  Id. 

at *15; cf. Riley, 487 U.S. at 798 (condemning compelled disclosures that forced 

speakers to begin communications with factual statements not of their choosing).  

It is one thing to discuss abortion and birth control in the context of the Center’s 

religious views on those matters.  E.g., Greater Balt. Ctr., 2016 BL 339280, at *6–

7 (noting that the Center discloses in its “‘Commitment of Care,’” which “lists 

values and promises to clients,” that it does “‘not offer, recommend, or refer for 

abortions or abortifacients (birth control)’”).  It is another thing entirely to greet a 

potential client with a government-dictated declaration on those issues the moment 

she walks in the door.   
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Accordingly, the City is wrong to suggest that the Ordinance does not 

regulate the Center’s ideological speech or the manner in which it discusses these 

issues with its clients.  Appellants’ Br. 33–34.  It is impossible to regulate the 

Center’s speech in the manner chosen by the City without impermissibly affecting 

core speech.  The compelled disclaimer forces all aspects of the Center’s “speech 

to conform with an agenda [it] did not set,” PG&E, 475 U.S. at 9, and impedes the 

Center’s ability to “tailor” and “shape” its message as it sees fit, Hurley, 515 U.S. 

at 573–74.  

Not only does the Ordinance insert the government between the Center and 

its clients at the outset of the Center’s speech, but it also is likely to have the 

“effect” of silencing the Center’s speech—“prevent[ing] the [Center] from 

conveying, or the audience from hearing, [its core] messages.”  Fox, 492 U.S. at 

474.  For example, in Riley, the Supreme Court expressed concern about the 

possible impact of mandatory disclosures regarding the disposition of donations:  

“if the potential donor is unhappy with the [compelled statement],” the Court 

observed, “the fundraiser will not likely be given a chance to explain the figure; the 

disclosure will be the last words spoken as the donor closes the door or hangs up 

the phone.”  487 U.S. at 799–800.  The Ordinance has precisely the same potential 

effect.  If a prospective client walks into the Center and sees a sign reading “no 

abortions provided here,” it is entirely possible that she will turn on her heel and 
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walk out before the Center has an opportunity to explain why it does not provide 

abortions.  The government-dictated message will be the first and last words the 

woman sees.  Contrary to the claims of the City, therefore, the Ordinance does in 

fact burden the Center’s ability to engage in religious or political speech about 

abortion.  Appellants’ Br. 33–38.   

To be sure, a party cannot transform the nature of its speech by tacking on 

an ideological component or “link[ing]” that speech to a public debate.  Cent. 

Hudson, 447 U.S. at 562 n.5.  Thus, adding a discussion of home economics to a 

sales pitch for housewares “no more convert[s such] presentations into educational 

speech, than opening sales presentations with a prayer or a Pledge of Allegiance 

would convert them into religious or political speech.”  Fox, 492 U.S. at 474–75.  

“[I]f a communication, at bottom, proposes a commercial transaction, the fact that 

it [also] contains some commentary about issues of public interest will not alter its 

nature.”  Adventure Commc’ns, 191 F.3d at 441.  Advertisers cannot “immunize 

false or misleading product information from government regulation simply by 

including references to public issues.”  Bolger, 463 U.S. at 68.   

Here, however, it would strain credulity to suggest that the Center is 

attempting to evade the Ordinance by appending an ideological message to non-

core speech.  After all, the Center provides its services for free in order to further 

its religious and spiritual beliefs.  Greater Balt. Ctr., 2016 BL 339280, at *5.  Its 
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speech, therefore, cannot possibly be described as a proposed commercial 

transaction that “touch[es] on other subjects.”  Fox, 492 U.S. at 474; Greater Balt. 

Ctr., 2016 BL 339280, at *15 (“The religious and political conversations about 

abortion and contraception that are at the heart of the Center’s mission are not 

equivalent to ‘opening sales presentations with a prayer,’ as in Fox.”).  Those 

“other subjects”—for example, the belief that human life begins at conception and 

must be respected and protected absolutely from that moment—are the Center’s 

raison d’être, not fig leaves employed to mask commercial activity.  See id. 

Accordingly, even assuming the Center engages in some form of non-core 

speech, the Ordinance would still be subject to strict scrutiny because that speech 

would be inextricably intertwined with fully protected expression.  Id. 

II. THE ORDINANCE FAILS STRICT SCRUTINY BECAUSE IT DOES NOT 

DIRECTLY PROMOTE ANY COMPELLING INTEREST, MUCH LESS BY THE 

LEAST RESTRICTIVE MEANS. 

For the reasons stated above, the Ordinance is subject to strict scrutiny.  It 

cannot survive that stringent standard of review. 

“Only rarely are statutes sustained in the face of strict scrutiny,” which “is 

strict in theory but usually fatal in fact.”  Bernal v. Fainter, 467 U.S. 216, 219 n.6 

(1984) (internal quotation marks and citation omitted).  The City’s burden to 

“demonstrate a compelling interest and show that it has adopted the least restrictive 

means of achieving that interest is the most demanding test known to constitutional 

Appeal: 16-2325      Doc: 52-1            Filed: 04/03/2017      Pg: 32 of 38 Total Pages:(32 of 39)



- 27 - 

law.” City of Boerne v. Flores, 521 U.S. 507, 534 (1997).  The City “must 

specifically identify an actual problem in need of solving, and the curtailment of 

free speech must be actually necessary to the solution.”  Brown v. Entm’t Merchs. 

Ass’n, 564 U.S. 786, 799 (2011) (internal quotation marks and citations omitted).  

As the district court recognized, the City did not satisfy this standard.  Greater 

Balt. Ctr., 2016 BL 339280, at *16–20; see also Tepeyac, 5 F. Supp. 3d at 763–69. 

While the government has a generalized interest in protecting consumers 

from fraud, Riley, 487 U.S. at 792, and promoting health, the City must still 

establish that the specific harms identified “are real, not merely conjectural, and 

that the [Ordinance] will in fact alleviate these harms in a direct and material way.”  

Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664 (1994).  Here, given the impact 

of the compelled statement on the centers’ protected speech, see supra Parts I.B–C, 

there is reason to believe that the City “seeks not to advance a legitimate regulatory 

goal, but to suppress unpopular ideas or information or manipulate the public 

debate through coercion rather than persuasion.”  Turner, 512 U.S. at 664.  

Moreover, the evidentiary record fails “to demonstrate that deception actually takes 

place and that health harms are in fact being caused by delays resulting from 

deceptive advertising.”  Greater Balt. Ctr., 2016 BL 339280, at *17.   

Nor has the City adduced evidence that the Ordinance would “alleviate” the 

propounded harms in a “direct and material way.”  Turner, 512 U.S. at 664 
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(emphasis added).  After all, the Ordinance, which is allegedly aimed at deceptive 

advertising, not only does not actually prohibit any allegedly deceptive advertising 

but also applies to pregnancy centers “regardless of whether they advertise 

nonfraudulently or do not advertise at all.”  Greater Balt. Ctr., 2016 BL 339280, at 

*20.  Even a pregnancy center that does not advertise would “be swept up in the 

City’s regulatory fervor, leaving just another free speech casualty.”  Id.  Ultimately, 

while a sign may put an individual on notice that the Center does not provide 

abortion or birth control, this does not materially alter the status quo, where 

individuals are already “free to inquire” about the services centers provide:  “if the 

[Center] refuses to give the requested information, the potential [client] may (and 

probably would)” walk out.  Riley, 487 U.S. at 799.   

In any event, the Ordinance is not even arguably the least restrictive means 

of preventing deceptive advertising.  Frisby v. Schultz, 487 U.S. 474, 485 (1988) 

(“A statute is narrowly tailored if it targets and eliminates no more than the exact 

source of the ‘evil’ it seeks to remedy.”).  The City, for example, could more 

“vigorously enforce its antifraud laws.”  Riley, 487 U.S. at 800.  Or it could amend 

those laws as necessary to alleviate concerns about their application to the centers.  

In addition, the City could “accomplish [its] goal with a broader educational 

campaign” informing women of available pregnancy-related care and encouraging 

them to ask about the services provided when seeking such care.  Entm’t Software 
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Ass’n v. Blagojevich, 469 F.3d 641, 652 (7th Cir. 2006).  Or the City itself could 

“publish” lists of pregnancy centers and the services they provide.  Riley, 487 U.S. 

at 800.  “These more narrowly tailored rules are in keeping with the First 

Amendment directive that government not dictate the content of speech absent 

compelling necessity, and then, only by means precisely tailored.”  Id.   

The Ordinance eschews all of these less restrictive alternatives.  And that the 

City could imagine more onerous requirements hardly means the alternative it 

selected is the least restrictive.  Appellants’ Br. 51–52.  Instead, the Ordinance is 

“precisely the kind of blunderbuss legislation” the First Amendment forbids.  

BellSouth Telecomms., Inc. v. Farris, 542 F.3d 499, 509 (6th Cir. 2008).  As the 

Supreme Court has recognized, these sorts of “[b]road prophylactic rules in the 

area of free expression are suspect.  Precision of regulation must be the touchstone 

in an area so closely touching our most precious freedoms.”  NAACP v. Button, 

371 U.S. 415, 438 (1963) (citations omitted).   

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

affirmed. 
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