
BRITISH BEER AND PUB ASSOCIATION 

HMRC CONSULTATION ON MEASURES TO ADDRESS ALCOHOL DUTY FRAUD 

LEGAL OPINION FOR RESPONSE TO THE CONSULTATION 

We have been asked to advise upon the compatibility with EU law of proposals made in a 

consultation document dated 2012 issued by HM Revenue & Customs (HMRC) under the 

heading "Alcohol Fraud - Legislative measures to tackle existing and emerging threats to the UK 

alcohol duty regime" ("the Consultation Document"). 

These proposals include a requirement to apply fiscal marks for product in small containers to 

be sold in the UK market and supply chain legislation imposing a responsibility on suppliers, in 

this case brewers, to ensure that their product does not feed the illicit market. The proposals 

also include the registration of alcohol wholesalers, but this opinion gives no view as to the 

compatibility of that proposal with European Law.   

1. Summary 

1.1 In summary our opinion is that these proposals should not be adopted by the UK 

Government because they  -  

(i) are generally disproportionate to the object desired to be achieved; 

(ii) are inconsistent with Articles 34 and 35 of the Treaty on the Functioning of the European 

Union (TFEU);  

(iii) are inconsistent with Council Directive 2008/118/EC, in that the proposals restrict 

commercial operators from enjoying the benefits of the system of duty suspension; 



(iv) would impose upon brewers obligations that are potentially anti-competitive for the 

purposes of Article 101 TFEU; 

(v) would be likely to infringe the European Convention on Human Rights, and in particular 

Articles 6, 7 and 17 and, Article 1 of the First Protocol. 

 

2. Proportionality of the measures proposed 

2.1 It is clear from the BBPA's response to the consultation that the proposals for fiscal 

marks and supply chain legislation, if adopted, would impose substantial costs on the 

industry and the distribution chain. 

2.2 The objective of the legislation relating to fiscal marks and the supply chain is to reduce 

beer duty fraud.   

2.3 So far as the Consultation Document is concerned, the summary of impacts on pages 19 

to 20 and 24 to 25 state that "Exchequer impacts can only be assessed once the design 

of the scheme is finalised".  For fiscal marks, the scheme is not described in sufficient 

detail for consultees to make any assessment as to whether it would be effective at all.  

2.4 In paragraph 3.18 of the Consultation Document the assumption is made that the fiscal 

mark would simply declare "UK duty paid" on a white background.  This mark is 

something which could be replicated by fraudsters with great ease by, for instance, 

producing counterfeit labels.  Although beer produced for the UK domestic market would 

be marked by brewers and apparently accounted for at the brewery gate, there will be no 

accounting by the fraudsters.  The proposals advance no system of control to contain 

this abuse.  Given the fact that the duty accounts for a substantial amount of the final 



selling price, it would be well worth fraudsters investing in machinery to produce falsely 

marked products.  They would be able to save 44p in duty and VAT on that duty, which 

would cover the cost of applying the mark.  The proposals in the consultation document 

are therefore fundamentally flawed.  Insofar as the proposals would be  ineffective in 

dealing with beer duty fraud, the measures could never be proportionate.  

2.5 At the same time the summary of impacts makes it clear that those who produce 

qualifying goods will face additional administrative and compliance burdens, the cost of 

which is not yet known.  To introduce measures which will lead to cost to industry but will 

produce no impact in terms of the objective of the legislation is wholly disproportionate.  

Proportionality also requires that the cost of operating a system of fiscal marks should be 

proportionate not only to the savings to the Exchequer but also to the value of the goods.  

As can be seen from the BBPA response to the consultation, the typical retail selling 

price of a bottle or can of beer is £0.89, of which £0.53 is typically tax.  This must be 

compared with £17 for a litre bottle of spirits of which some £13 would be tax, and £7.47 

for a pack of twenty cigarettes, including £5.83 for tax.  The cost of adding  or removing 

marks after the original packaging line would be likely to  remove any profit for the trader 

but also prevent the recovery of some of the manufacturing, packaging and distribution 

costs.  This is not only disproportionate and discriminatory, but may produce a situation 

in which only fraudulent sales would be viable. 

2.6 This is a radical difference.  The fact that the tax stamp regime has been adopted for 

tobacco and spirits cannot be taken to mean that such a system would be proportionate 

for beer. 

2.7 It is far from clear that the imposition of fiscal marks for spirits and tobacco had any 

significant impact on duty recovery.  Whilst  the situation for beer is clearly different from 



either of those products, any attempt to justify the use of fiscal marks would need to 

include a clear explanation of the tangible benefits achieved by those measures.  If it 

cannot be demonstrated that fiscal stamps have substantially reduced duty fraud in 

those markets, it is highly unlikely that fiscal marks for beer would produce any such 

benefit. 

2.8 As far as the supply chain legislation proposal is concerned, the obligation placed on 

brewers would be - 

"3.38 to carry out due diligence checks of their supply chains to satisfy themselves that they 

are not: 

 supplying packaged beer to persons who are likely to divert it into the UK; 

 supplying packaged beer whether the nature or circumstances of the supply makes it 

likely that it could be resupplied to others who may divert it into the UK; 

 otherwise facilitating diversion of packaged beer into the UK". 

2.9 As explained below, due diligence checks necessary to satisfy these requirements are 

likely to be contrary to European competition law.  Moreover they will be impractical 

because of the nature of commercial relationship between brewers and their customers, 

and the fact that they are actually in competition with each other.   

2.10 Insofar as those obligations imposed cannot be effectively complied with, or not 

complied with sufficiently to have an impact on beer duty fraud, the measures are again 

ineffective and therefore disproportionate. 

2.11 Proportionality also requires that measures adopted should not exceed the limits of what 

is appropriate and necessary in order to attain the objective pursued;  when there is a 



choice between several appropriate measures recourse must be had to the least 

onerous, and the disadvantages caused  must not be disproportionate to the aims 

pursued.  The disadvantages  associated with the measures proposed are so substantial 

that those measures cannot be considered proportionate. 

3. Inconsistency with Articles 34 and 35 TFEU 

Fiscal marks 

3.1 Paragraph 3.19 of the Consultation Document suggests that a permanent, non-

removable fiscal mark would be applied to each individual can or bottle of beer.  

3.2 Paragraph 3.20 proposes that the mark should be included in the indelible print on the 

can cylinder or printed on top of the can.  For glass bottles, the mark would ideally be 

incorporated in a 'securely fixed bottle label'. 

3.3 Paragraph 3.26 of the Consultation Document states that "In exceptional circumstances 

business may wish, legitimately, to export UK duty paid goods to other EU or third 

country markets when they do not immediately have access to duty suspended storage 

or distribution facilities.  In these circumstances, and as is common with other fiscal 

marks regimes, the fiscal mark would be required to be removed, obliterated, or 

permanently obscured before export takes place.  Any solution would have to be 

permanent but not harmful to the packaging or the contents". 

3.4 Paragraph 3.21 of the Consultation Document states - 



"EU law requires that UK fiscal marks are made available to tax representatives and 

warehouse keepers authorised by the competent authorities in other Member States.1". 

3.5 With this in mind the specification of the fiscal mark would be made available to tax 

representatives and warehouse keepers in other jurisdictions in precisely the same 

format as for UK businesses.  At the same time paragraph 3.19 of the Consultation 

Document proposes that - 

"It is assumed that the application on fiscal mark by incorporation into packaging at 

manufacturing stage would be more cost-efficient than applying/printing a fiscal mark at 

any other stage later in the supply chain". 

3.6 Whilst it can be seen that it might be possible (though inevitably costly) for brewers in 

other Member States or third countries to order packaging including the fiscal mark 

which would effectively be applied during the packaging process, it is difficult to see how 

this would assist tax representatives or warehouse keepers who needed to affix the 

fiscal mark.  The Consultation Document appears to assume that it would never be 

necessary for importers in the UK to apply the fiscal mark.  However if qualifying beer 

produced in another Member State did not bear the fiscal mark when imported there 

would have to be some way it could be applied by the importer.  This would, at the very 

least, involve some packaging line equipment, and as far as cans are concerned there is 

no obvious way in which the mark could be applied.  Insofar as this is the case, the fiscal 

mark would not be permitted under Article 39 of Council Directive 2008/118/EC.   

3.7 Furthermore, the Consultation Document makes no attempt to resolve the inevitable 

conflict between the "permanent, non-removable” fiscal mark described in para 3.19 and 

                                                           
1
 Article 39 of Council Directive 2008/118 



the requirement that the fiscal mark would be required to be removed before export, as 

stated in paragraph 3.26.  It is uncertain that any technology currently exists that would 

be able to satisfy these conflicting requirements, but insofar as it might be developed, it 

will no doubt be expensive and require exporters themselves to have access to some 

form of packaging or repackaging line equipment.   

3.8 Any effective requirement that importers or exporters should have to invest in expensive 

re-packaging equipment in order to import or export goods is a clear quantative 

restriction on import and exports for the purposes of Articles 34 and 35 TFEU.  These 

are costs which would not be borne when domestically produced goods are sold in the 

UK.  

3.9 An estimate of the actual costs involved in the BBPA's principal response to the 

consultation indicates that, at a minimum, the cost of applying a fiscal mark other than 

on the original packaging line would be some £0.10- £0.15 per container.  It is clear from 

these estimates that the actual costs of dealing with the affixation or removal of the mark 

at a stage after original packaging has taken place would be wholly disproportionate to 

the ex-tax value of the product and would be more than sufficient to ensure that almost 

no trade, and therefore no imports or exports, could take place on that basis.  This 

makes it clear that the quantative restriction referred to above is not merely theoretical 

but actually decisive. 

3.10 Inconsistency with Council Directive 2008/118 EC 

3.11 Article 17 of this directive states that - 



"1.  Excise goods may be moved under a duty suspension arrangement within the 

territory of the Community, including where goods are moved via a third country or a 

third territory: 

(a) from a tax warehouse to a: 

[...] 

(i) another tax warehouse;". 

3.12 Article 7 of the directive states that - 

"1.  Excise duty shall become chargeable at the time, and in the Member State, of release 

for consumption.   

2. For the purposes of this directive, 'release for consumption' shall mean any of the 

following: 

(a) the departure of excise goods, including irregular departure, from a duty 

suspension arrangement;". 

3.13 Article 7.3 of the directive deals with the time of release for consumption.  However, it 

does not suggest that this could ever occur in a situation where goods under suspension 

of duty are dispatched from one tax warehouse to another.  The inevitable conclusion to 

be drawn is that undertakings are entitled to move excise goods under suspension of 

duty from one tax warehouse to another without those goods being regarded as 

released for consumption.   In other words those goods can make that movement under 

continued duty suspension. 



3.14 However, paragraph 3.22 of the Consultation Document suggests that the full amount of 

the UK duty should be accounted for at the "brewery gate" for UK produced fiscally 

marked beer.  The "brewery gate" would be defined as the point "beer is released to 

home use from a registered brewer or packer, or from a trade facility warehouse 

responsible for packing beer".  Further "unmarked beer destined for the EU would still be 

able to move in duty suspense within the UK".  

3.15 This suggests that the general right guaranteed by the directive for undertakings to move 

excise goods between tax warehouses under suspension of duty would be negated by 

the legislation.  This would amount to a clear failure to maintain adequate 

implementation of the directive and, therefore, an infringement by the UK of Article 4 of 

the Treaty on European Union (TEU). 

4. The imposition of anti- competitive and impractical obligations on brewers 

4.1 The supply chain legislation would impose upon brewers obligations that are potentially 

anti-competitive for the purpose of Article 101 TFEU and are impracticable. 

4.2 In paragraph 3.32 of the Consultation Document, it is stated that - 

4.3 "Under supply chain legislation, a responsibility is placed on suppliers to ensure that 

their product does not feed the illicit market.  Supply chain legislation can help tackle the 

availability of goods for fraud by: 

 imposing controls at the beginning of supply chains; 

 making suppliers responsible for checking their customers and the legitimacy and nature 

of supplies; and 



 facilitating a joint approach between suppliers and HMRC which robustly addresses the 

availability of goods for fraud". 

Under paragraph 3.34 of the Consultation Document- 

"Supply chain legislation would require those supplying beer to recognise their responsibility 

and take all reasonable steps to prevent fraud by: 

 carrying out due diligence and reasonable care in relation to their customers by 

requiring the creation and maintenance on a written supply chain policy; 

 introducing a system to track and trace goods so that customer details and supply 

chain intelligence can be used to facilitate a joint approach between HMRC and 

brewers". 

4.4 The essence of the written supply chain policy would be to "know your customer".  At 

one level this might simply mean that the brewer's customer is itself a legitimate trader.  

Brewers will check their customers' creditworthiness, telephone numbers, bank 

details and payment methods, premises and the customer’s own customer acceptance 

procedures as well as matters such as good employment relations and environmental 

policies.  These checks can provide a strong indication that the brewer's customer is a 

responsible trader. 

4.5 However, in order to gain information relevant to downstream duty fraud (the “know your 

market” requirement) it would be necessary to enquire into the customer's own sales. 

This might in principle be useful if  those sales were such as to give rise to suspicion of 

duty fraud. Suppliers would have to gather information about the sales made by their 

customers to other traders, wholesalers or retailers.  This would include information 

relating to the identity of the brewer's customer, and, for instance, the volumes of 



product sold.  To give a full picture it might be necessary to obtain information about 

sales of other brewers' brands. 

4.6 Ultimately, all brewers are capable of supplying any or all of their immediate customer's 

customers.  To that extent brewers are direct horizontal competitors of their own 

customers.   

4.7 Wholesalers supplied by brewers exist because they are able to use their efficiencies 

and their ability to take supplies from a number of suppliers to make an attractive offer to 

their own customers.  Brewers would be in a position to approach those customers with 

attractive offers if they knew the identify of those customers and the volume they were 

taking.  The very existence of a wholesaler therefore depends on being able to keep the 

identity of his customers, the volume being supplied to them and the whole way in which 

he conducts his business private and confidential, and certainly not known to brewers 

that supply him. 

4.8 It is a fundamental principle of European competition law that confidential information, 

that is competitively sensitive, should not be exchanged between competitors.  The 

brewers and wholesalers are direct competitors in that they can both supply the 

customers of the wholesaler.  The wholesaler must not therefore, by virtue of Article 101 

TFEU, pass commercially and competitively sensitive information to his supplier.  To do 

so would be to risk the wholesaler's trading position becoming undermined by 

competition from the supplier.  This would clearly produce anti-competitive results.  

Moreover, it would be unlawful for the brewer to agree with the customer that it would 

not compete with the customer for supply to the customer's customers. 

4.9 Moreover, because of these realities, it is extremely unlikely that any wholesaler would 

be prepared to give this information to a supplying brewer.  In the very unlikely situation 



where the supplying brewer was able to bring pressure to bear on the wholesaler the 

wholesaler would be likely to give entirely false and misleading information to the 

brewer.  This would be done for perfectly proper reasons and to ensure compliance with 

competition law. 

4.10 It is therefore clear that requiring brewers to adopt written policies amounting to "know 

your market" in a sense that would require brewers to routinely elicit customer 

information from their own customers would be contrary to Article 101 TFEU and again 

constitute an infringement by the UK of Article 4 of the Treaty on European Union. 

4.11 It is also clear that any such policy adopted by brewers would be ineffective since it 

would be undermined by the quite proper behaviour of wholesalers.  Insofar as a brewer 

was able to detect that information supplied by a wholesaler was inaccurate and 

misleading, the most obvious cause would be the wholesaler's concern about the 

viability of his business and compliance with competition law.  The most obvious reason 

would not be that the wholesaler was engaged in supplying customers who were 

committing beer duty fraud.   

4.12 Apart from the inherent potential illegality of these proposals, the legislation would be 

disproportionate since it would be calling upon brewers to pursue an ineffective policy 

that would not have any beneficial impact on beer duty fraud. 

5. Compliance with the European Convention on Human Rights 

5.1 Article 6 of the Convention provides:- 

"1. In the determination of his civil rights obligations or of any criminal charge against 

him, everyone is entitled to a fair and public hearing within a reasonable time by an 

independent and impartial tribunal established by law". 



5.2 The essence of Article 6 is to ensure that any civil award or penalty imposed against an 

individual can be challenged in a court of law.  

5.3 Article 7 of the Convention makes it clear that "no one should be held guilty of any 

criminal offence on account of any act or omission which did not constitute a criminal 

offence under national or international law at the time when it was committed". 

5.4 The purpose of Article 7 is to ensure that no one is convicted of an offence in 

circumstances where they could not know that they were committing that offence.  

However, the principle underlying Article 7 can be applied in situations not involving 

legislation enacted after the "offence" was committed.  The principle is based on the 

underlying assumption that conviction for an offence can only occur where an individual 

has a genuine choice as to whether or not he commits the offence.  If the nature of the 

offence is itself such that is impracticable for the individual to avoid the commission of 

the offence because, for instance, the law requires him to do something that he cannot 

reasonably achieve, then no conviction can be maintained. 

5.5 If compliance with supply chain legislation would be completely impracticable, an offence 

will be committed simply by trading in the ordinary course. 

5.6 Moreover Article 17 of the Convention makes it clear that no State has any right to 

perform any act aimed at the destruction of any of the rights and freedoms set forth in 

the Convention otherwise than provided for in the Convention.  The Convention does not 

contemplate criminal liability arising in the circumstances described above. 

5.7 As far as penalties imposed upon brewers following any conviction are concerned, these 

would involve a breach of Article 1 of the First Protocol to the Convention.  This would 



follow from the fact that the Articles previously mentioned would have themselves been 

infringed.   

5.8 The conclusion therefore is that it is likely that the supply chain legislation proposed 

contravenes the European Convention on Human Rights. 

6. Conclusion 

6.1 The inescapable conclusion to be drawn down from this analysis is that the introduction 

of fiscal marks and supply chain legislation would be disproportionate and in conflict with 

the TFEU and TEU.  The supply chain legislation is also likely to infringe human rights. 

DLA Piper 

7 July 2012 

 


