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Response to the Alcohol Fraud Consultation 
 

Executive Summary  
 
The BBPA welcomes the opportunity to respond to the consultation and is 
responding on behalf of members consisting of companies (both large and small) 
who account for over 95% of the UK beer production and operate around half of the 
UK‟s pubs.  
 
The consultation does not address the incentives for criminals to engage in beer 
fraud, namely the 42% increase in UK beer duty since 2008 and a large differential in 
duty between the UK and the near continent creates an incentive for fraudsters. Duty 
on a pint of 5% abv beer in France is 6p compared to 55p in the UK, making it 
profitable to pay duty in France and smuggle beer into the UK, with little or no risk of 
being caught and prosecuted.  
 
However, the brewing industry is totally committed to tackling alcohol fraud and to 
working with HMRC and other stakeholders to achieve this. 
 
While BBPA accepts that duty fraud on beer causes losses to the Exchequer, we do 
not believe that the level of duty fraud is as high as HMRC estimates suggest. A 
recent KPMG report concluded that the current HMRC estimates of duty fraud are 
“not sufficiently robust for policy making purposes”. A robust tax gap estimate is 
critical to assessing the proportionality of the proposed regulatory measures and 
further work on this is crucial. 
 
Overall view on HMRC’s proposals on Fiscal Marks and Supply Chain 
Legislation  
 
We strongly disagree with the proposals to introduce fiscal marks or supply chain 
legislation. Both proposals fail in terms of proportionality, effectiveness and fairness. 
Their adoption would also risk infringing domestic and Community law and therefore 
should not be taken forward.  
 
These proposals are based on systems in place for  radically different markets 
(spirits and tobacco), which face very different challenges in terms of combating illicit 
trade and in terms of the quantities involved, the value and tax per unit, margins, 
supply chains and risk profiles. The net producer and retailer margin on a single can 
or bottle of the majority of beer is pennies. 
 
The costs of these measures will be borne not by fraudsters but by legitimate 
brewers who are already facing unprecedented challenges in terms of rapidly rising 
costs and sharply falling sales. For example, the costs of fiscal marks to the industry 
could easily exceed £100 million a year.  
 
Fiscal marks  
 
While there is scope under EU law to introduce fiscal marking for alcohol drinks, 
such a measure must be both proportionate and effective.   
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This would simply not be the case for beer where the nature of the market make 
fiscal marking impractical:  

 5.5 billion bottles and cans of beer are sold each year.  

 There are over 5,000 different brands.  

 Bottled and canned beer is generally sold in multi-pack containers and often 
in a number of different styles of bottle or can.  

 
If fiscal marking were to be introduced, many brands would disappear from the 
market as it would be impractical to import many small-volume brands, or indeed 
new brands, into the UK. 
 
The cost of applying a stamp post-production is likely to be at least 10-15p per bottle 
or can (i.e. approximately 40%-100% of the production cost of the beer), and 
potentially higher than and outweighing any margin. This would constitute a 
barrier to trade as confirmed by the legal opinion by DLA Piper.  
 
Similarly, exports of smaller-volume brands would no longer be viable (due to the 
cost of additional small production runs) and unplanned export opportunities would 
be lost as it would not be economically possible to remove/ obliterate stamps and 
preserve the product in a presentable state for sale. 
 
Fiscal marks in the form proposed by HMRC would be simple to counterfeit and so 
would not be effective at tackling fraud.  
 
The effective ending of duty in suspense sales for beer places beer at a significant 
disadvantage to all other alcohol categories.  
 
Supply chain legislation  
 
The proposals on supply chain legislation raise serious challenges in terms of 
competition law, and as mentioned above, any such measure must be both 
proportionate and effective.   
 
It is not currently legally or practically possible to achieve full traceability of product 
through the supply chain. 
 
There is no existing technical solution to track and trace at bottle/can level as 
proposed in the consultation, primarily due to the speed of the packaging lines and 
the quantities involved. The cost and unique challenges in developing such a 
technology for beer are unknown.   
 
Indeed, track and trace has not been implemented down to pack level in the tobacco 
industry, despite higher profit margins, massive investment by the industry and 
significant pressure from an EU level as well as at a domestic level. 
 
Even case level marking to the first customer would require a huge investment 
across the UK brewing industry and would have very little impact on fraud which 
occurs further down the supply chain. 
 
It is also not clear how legislation could be applied to non-UK brewers and suppliers. 
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Further, BBPA considers that supply chain legislation is unnecessary in 
circumstances where many brewers have already taken significant steps to tighten 
their anti-illicit trade controls (in particular, their know-your-customer measures) and 
where HMRC already has powers to seek civil recovery against traders who it 
suspects have participated in fraudulent trading. 
 
Proposed alternative measures to tackle beer duty fraud  
 
A Government committed to reducing the regulatory burden on Britain‟s brewing 
industry should not proceed with measures which add a huge cost burden to our 
industry with little or no guarantee of a positive impact in tackling fraud.  
 
We believe that the following measures, also set out in the new Anti-fraud Charter 
(Annex 3) will make a significant difference to the levels of beer fraud in the UK, 
without leading to excessive costs on the industry and restriction of choice for UK 
consumers.  
 
Absolutely fundamental to reducing fraud is both securing the UK borders and 
targeting and prosecuting those directly involved in committing fraud. A current major 
loophole is the ability for multiple loads to come across the Channel using the same 
paperwork.  This must be addressed and would seriously disrupt smuggling. 
 
HMRC has also secured additional resource to tackle alcohol fraud and illicit supply 
chains and must now step up enforcement, continuing with the intelligence-led 
approach of the current strategy which is starting to yield results, assisted by 
data/information provided by the industry and other agencies. 
 
In January 2011, HMRC implemented in the UK, the Excise Movement and Control 
System (EMCS). This was specifically designed to tackle fraud across the EU. 
However, EMCS is not working properly. It must now be developed to its full 
capability in order to combat fraud.  
 
Brewers and wholesalers will continue to implement their rigorous know-your-
customer programmes and undertake thorough due-diligence processes in relation 
to their customers.  
 
Suppliers should also take what actions they can within the bounds of EU and UK 
competition law.  BBPA members would welcome further dialogue with HMRC about 
how we can work better together, with a clear sense of the obligations and 
expectations on all sides. 
 
Smuggled beer re-enters UK supply-chains via wholesalers, while the wholesale 
sector is the only part of the alcohol industry not currently regulated. We agree with 
the consultation proposal to implement a more rigorous and monitored programme of 
registration and/or licensing for wholesalers.  
 
*** 
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Beer Route to Market - Key Stakeholders and actions to reduce Duty Fraud
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Introduction 

 
The BBPA welcomes the opportunity to respond to this consultation. This is a 
detailed response taking in the views of our members (listed in Annex 4) who 
account for 95% of UK beer sales and operate half the UK‟s pubs.  All members are 
totally committed to working with Government and other stakeholders to tackle duty 
fraud.   
 
It is important to note that the 42% increase in UK alcohol duties since 2008 and an 
increasingly out-of-kilter duty policy in a single European market is increasing the 
incentive for fraudsters.   Until this is addressed fraud will always exist.   These huge 
duty increases in already extremely challenging times have contributed to a fall in 
profitability of UK brewing to just 1p per pint, whilst sales have fallen by almost a 
quarter since 2004.  As set out in previous correspondence with HMRC, duty fraud 
has not been identified as a contributory factor in declining beer sales in pubs and 
therefore regulatory burden for pubs arising from these proposals would be most 
unwelcome. 
 
It is therefore critical that any new regulatory measures that impose significant 
additional cost on the sector are considered extremely carefully and stand up to firm 
scrutiny in terms of evidential basis, proportionality, effectiveness and fairness.  In 
our view, the proposals for fiscal marks and supply chain legislation set out in the 
Consultation Document fail to do this and must be reconsidered.  
 
BBPA is, however, supportive of another proposal in the Consultation Document, 
namely the registration and/or licensing of wholesalers.  

 
While we accept that beer duty fraud is a drain on the Exchequer, we do not believe 
that HMRC has properly quantified the scale of the problem. A credible estimate of 
the losses caused by beer duty fraud is essential to identifying what solutions should 
be considered and whether any proposed measures are proportionate. The industry 
have been in discussions with HMRC regarding the size of the beer tax-gap for some 
time now and have raised concerns over a number of meetings at the approach 
being taken and the resulting estimates which the industry simply do not believe are 
credible.  Unfortunately these concerns have not been addressed and extremely 
costly policy proposals are being proposed on the basis of these numbers which are 
not founded on sound methodology.  Indeed, whilst HMRC now acknowledge that 
the upper-bound estimate is barely credible, this £800 million figure is still being 
widely quoted and used by stakeholders.  
 
The BBPA therefore felt compelled to commission an independent critique of the tax 
gap estimates, and KPMG were approached to undertake this work.  The report has 
been provided to HMRC and fully supports the BBPA contention that the 
methodologies and estimates currently do not give any degree of certainty or 
confidence as to the actual size of the beer tax gap. There are fundamental flaws in 
a number of key areas; and, as they stand, do not allow HMRC to measure the 
impact of any regulatory proposals introduced and therefore whether they are 
proportional to the costs that would be borne by the industry and other stakeholders.  
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“We do not consider that the estimates of illicit trade are currently sufficiently 
robust to be used for policy-making purposes. Further research will be 
required to substantiate some of the assumptions used and, more importantly, 
to reduce the margin of error around the existing calculations.” -  An economic 
review of HMRC‟s beer tax gap estimates: A report for the British Beer and 
Pub Association, KPMG, May 2012. 

 
We also question HMRC‟s assertion (which underlies its proposals for fiscal 
stamping of beer) that tax stamps have been successful in reducing spirits fraud 
(page 13 of the consultation document). In the last full year prior to their introduction 
in early 2006 (2004/5), the central estimate for spirits fraud had already fallen to 3% 
(i.e. the same as in 2009/10). Indeed, following the introduction of fiscal marks, the 
central estimate   increased from 6% in 2005/6 to 9% in 2006/7 and 8% in 2007/8 
before falling to the current level.  However, perhaps the key point is that because of 
the margin of error around the methodology and the central estimates, all the data 
actually shows is that the tax gap in 2009/10 was somewhere between 0% and 11%. 
The latest seizure data (perhaps the only tangible indication of the scale of fraud) 
shows that despite tax stamps being introduced in 2006 there is still more illicit spirits 
seized than illicit beer in revenue terms.  Indeed, if as HMRC assume for beer, the 
level of under-reporting of consumption has increased over time, then the spirits tax 
gap estimate would be higher than currently estimated for the more recent years.  
 
HMRC has seemingly based its other key proposal – for supply chain legislation – on 
regulations in force in the tobacco sector (and not, we note, spirits). However, this is 
a false comparison, as there are few similarities between beer and tobacco and their 
respective supply chains and markets. The scale of tobacco smuggling worldwide, 
tax rates and the risk to Government revenues is a vastly different proposition which 
demands a particular solution.  For example in 2009/10 seizures of illicit tobacco 
totalled £222million.  Whilst supply chain legislation may have contributed to a 
reduction in prevalence of fraud in the mainstream brands, there has been a shift to 
cheaper “illicit whites” – cheap products, produced outside the EU and then 
smuggled into the EU without payment of duty – and counterfeit cigarettes.  
 
It is possible that the measures being proposed by HMRC in the Consultation 
Document would similarly shift the illicit trade in premium beer products from 
contraband into counterfeiting and illicit smuggled brands – although, surprisingly, 
the Consultation Document contains no consideration of this.  
 
A table highlighting the differences between the beer, spirits and tobacco markets 
can be found at Annex 2 to this response. Some key examples are also below: 

 

 Beer Spirits Tobacco 

Size of UK market 
(bottles & cans or 
packs) 

5,500m 400m 2,700m packs of 
cigarettes 
106m packs of 
rolling tobacco 

Average retail 
price and 
bottle/can/pack 

£0.89 (440ml) £17 (1 litre) £7.47 (20 pack)  

Duty +VAT (per £0.53 £12.89 £5.83 



 
8 

British Beer & Pub Association, Brewers‟ Hall, Aldermanbury Square, London, EC2V 7HR 

bottle/can/pack) (4.5%abv) (37.5%) 

Duty evaded per 
smuggled load 

£23,000 £89,000 £2,200,000 

Seizures 
(2010/11) 

£5m £11m £222m 

Fiscal stamping? No Yes Yes 

Supply chain 
legislation? 

No (but 
voluntary 
controls) 

No (but 
voluntary 
controls) 

Yes 

Focus of illicit 
trade 
 

Contraband Contraband, 
some 
counterfeiting 

Contraband, 
counterfeiting, 
illicit whites 

 
We are also very concerned that some of the key proposals for fiscal marks and 
supply chain legislation are incompatible with domestic and/or Community law. 
These would raise legal concerns and again these issues were raised in discussions 
with HMRC during the informal consultation period. For example, there is growing 
export demand for UK ales and stouts which could be severely damaged by these 
proposals.  However no assurances were given that this had been examined and so 
a legal opinion has been sought from leading competition lawyers, DLAPiper 
(attached as Annex 1) to accompany this response. The opinion confirms our 
concerns regarding the proposals in relation to fiscal marks and supply chain 
legislation.  In DLA Piper‟s considered opinion, fiscal marks and supply chain 
legislation raise concerns from the perspective of: 
 

 Proportionality: A fiscal marking scheme as proposed by HMRC would be 
ineffective in combating fraud and so could never be proportionate. Fiscal 
marks would impose large costs on brewers, but would have unproven 
impact on beer duty fraud, in circumstances where less burdensome but 
likely more effective measures could be adopted.  The due diligence 
requirements of supply chain legislation would likewise impose significant 
burdens and costs, but would be ineffective, and so again they cannot be 
considered proportionate. 

 Compatibility with the Community law on the free movement of goods: 
There is no obvious means of applying fiscal marks to imported canned 
beer, and applying marks to bottled beer is likely to be expensive. 
Similarly, companies wishing to export marked beer are likely to face 
significant expense (if indeed a practical means of removing marks 
exists). These costs represent a quantitative restriction on imports and 
exports.  

 Compatibility with the EU duty suspense regime: Council Directive 
2008/118 EC guarantees the right to move excise goods in duty 
suspense. HMRC‟s proposals for fiscal marks would require duty to be 
accounted for at the brewery gate and so are incompatible with the 
Directive.  
 

The remainder of our response aims to provide as much detail as we can in relation 
to practical and operational considerations posed by these and other proposals in 
the Consultation Document. We have included realistic cost estimates wherever 
possible, to help HMRC evaluate the proportionality of the measures that they are 
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considering.  However, the number of outstanding issues as to how the proposals 
could be implemented in practice, and in a workable manner, mean that this is 
extremely problematic. All the implementation options for fiscal marks (and indeed 
supply chain legislation) raise more questions than they answer and therefore no 
definitive cost estimates can be established at this stage.   A particular example is in 
relation to the exemptions which HMRC propose to mitigate the costs for small 
brewers.  Whilst the intention is welcome, the thousands of beer brands available in 
the UK make it is extremely difficult to see how such exemption could practically be 
applied without causing significant confusion, and potential risks for wholesalers and 
retailers.  
 
As already noted, BBPA members do support the registration of wholesalers or 
indeed some form of licensing system as it is this part of the supply chain where beer 
is being fraudulently diverted and where illicit beer re-enters supply chains.  
However, this should be part of a number of alternative measures already put 
forward by the industry (set out in Annex 3) involving brewers, wholesalers and 
HMRC to complement and build on the current alcohol fraud strategy. In particular: 
 

 HMRC‟s existing alcohol fraud strategy – which was renewed only in 2010-
2011 – should be allowed to bed down. By HMRC‟s own admission, this has 
already increased the impact of its enforcement strategy on alcohol fraud by 
over 50 per cent (page 6 of the Consultation Document).   

 HMRC should be encouraged to make full use of the entire regulatory toolkit 
at its disposal, including civil enforcement powers.  

 The Excise Movement and Control System (EMCS), which was likewise 
implemented only very recently (January 2011), should be allowed to prove its 
worth, and enhancements made where required.  

 Enhancements to anti-illicit trade controls adopted voluntarily by many 
brewers in recent years should themselves be allowed time to bed down. 
 

These existing measures all offer less restrictive alternatives to fiscal marking and 
supply chain legislation. A joint Government and industry anti-fraud task force 
with expert stakeholders should be convened to drive them forward as part of 
a comprehensive and coherent anti-illicit trade programme, and their progress 
in reducing fraud should be monitored. This group may also consider if there is 
any further scope for movement guarantees to further reduce risk of fraud.  We 
would also urge that the Government review the appropriateness of the enforcement 
resources available to HMRC to address the issue. In the meantime, there is simply 
no credible evidence that new regulation of the sort proposed in the Consultation 
Document is required.    
 
We have also been asked by the Confederation of British Industry (CBI) to feedback 
their views in relation to the consultation. These are highlighted in the relevant 
places. In relation to fiscal marks, the CBI‟s view is: “The measure is completely 
unnecessary - HMRC should target offenders and deal with businesses allowing 
"round-tripping" of product in a more direct manner rather than place a burden on 
innocent businesses”. 
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Q1. What further evidence or data is there to help quantify the extent to which 
illicit alcohol has penetrated the legitimate retail or wholesale sector? 
 

Market data does not appear to support HMRC estimates of fraud. 

The points we make below and in relation to Q1 relate to beer. 
 

 We have no evidence other than anecdotal evidence of very competitively 
priced product in independent off-licences.  However, the Nielsen measure of 
the GB off-trade market shows beer prices in multiple grocers remain 
consistently lower than in the independent off-trade indicating that the majority 
of any profit on non-duty paid beer finding its way into supply chains servicing 
the independent off-trade is kept by the supply chain agents.  

 Indeed, since 2004 the share of the off-trade market of independent off-
licences (or the impulse sector) has fallen from 44% to 26% as supermarkets 
(multiple grocers) have gained market share – partly due to expansion 
themselves into the convenience sector. 

  Nielsen share data will, in theory, include illicit beer sold through these outlets 
as it is a sample based on rate of sales across the sector multiplied by the 
number of outlets.  

 The size of the total GB Impulse sector was 4,600,000HL in 2011 according to 
Nielsen.  Based on wider UK industry data this could have been as high as 
5,900,000HL.  This is of the same magnitude as the HMRC mid-point beer 
fraud estimate of 5,210,000HL.  It is hard to believe that almost all beer sold in 
the impulse sector is illicit. If it were, one might expect HMRC to have 
achieved many more successful prosecutions than they have done. 

 
 

 We have seen no recent evidence of illicit beer sales outside of the licensed 
retail environment although clearly the introduction of fiscal marks would 
encourage this. Selling direct to consumers out of vans/garages etc was 
commonplace at the height of cross-border „white van‟ trade in the late 1990s.   
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 It is difficult to determine the actual penetration of illicit alcohol into the 
legitimate retail or wholesale sector when there are apparent fundamental 
inaccuracies in the quantification of the extent of the illicit trade.   

 HMRC has stated in meetings with the industry that it believes that 75% of 
movements to “high risk” countries emanates from a UK warehouse.  HMRC 
has responsibility for granting warehouse authorisations.  It would therefore 
seem appropriate that before aiming to impose significant additional costs on 
the brewing industry, that further regulation of excise warehouses be 
considered first.   
 

Q2. What further evidence or data is there to demonstrate the impact of illicit 
trade in alcohol products on legitimate retail or wholesale businesses (for 
example impacts on jobs, profits, turnover and growth)? 
 

It is not possible to determine this as there are other (potentially much more 
significant) factors impacting trends in beer sales in both the on-trade and off-trade.  

 

 From a beer perspective, whilst legitimate wholesalers will, of course, be hard 
hit by illicit beer entering wholesale supply chains, as the points above 
highlight, the biggest factor for declining sales in this sector is likely to be the 
loss of sales of their ultimate customer base (the impulse sector) to the major 
supermarket chains.  

 Similarly, declining sales and subsequent lost employment to the pub sector is 
primarily driven by rapidly rising costs (such as beer duty) in the on-trade 
sector along with a switch to purchasing more beer and other alcohol in 
supermarkets and wider socio-demographic changes and consumer trends. 
Discretionary spend overall has also fallen since the economic downturn. 
 

Q3. What further data is available to help assess the level of actual 
consumption of UK packaged beer brands in other EU markets? 
 

Brewers share with HMRC all information on duty-in-suspense sales to UK and EU 
customers.  

 

 The major  brewers have shared with HMRC all their duty-in-suspense sales 
to EU customers but do not have sight of other brewers‟ export data or beer 
exported by third parties. We do not have any additional data other than 
already provided to HMRC. However we would reiterate that beer is supplied 
to the EU based on demand from customers.   

 In some cases the ultimate destination of exports is well-known to the 
supplier, but where the customer is a wholesaler, only they would have 
information regarding onward destination. 

 Therefore,  whilst it is difficult to make an accurate estimateof retail 
penetration / consumption of UK sourced brands in other EU markets, it is 
worth noting that lager accounts for over 90% of the EU beer market which 
stands at 35 billion litres per annum. Two-thirds is sold through the off-trade 
and many of the larger UK brands are also significant brands in other EU 
markets.  Products sourced from the UK to EU countries may also end up in 
other parts of the world.   
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 There is also demand for UK product in ex-pat and holiday communities, 
particularly in mainland Spain, the Balearics and Canaries, Greece and 
Cyprus, and other Mediterranean destinations.  

 There are also significant and growing export opportunities for UK ales and 
stouts. 

 Intrastat/Extrastat data provides an indication of the main export destinations 
for UK beers in Europe and third countries. 

 HMRC has total power in relation to duty drawback claims in relation to 
exports/dispatches to the EU.  Any removal from the UK of duty paid products 
is beyond the power of the UK brewers.   

 The major UK brewers are aware of their products being seized by HMRC 
after being shipped in a duty paid status.  The only rationale for this is that 
HMRC has granted drawback on those products.  The industry would be keen 
to understand the basis on which HRMC is willing to provide drawback, the 
commercial rationale and demand analysis for providing drawback and 
whether the industry could also adopt these standards.   
 

Q4. What further practical steps can the UK beer industry take to assess risks 
in beer supply chains and prevent criminals accessing goods for fraud? 
 

 Brewers will continue to share intelligence with HMRC and implement 
rigorous supply chain policies / know-your-customer programmes which, for 
example, ensure that brewers satisfy themselves as far as they can that their 
direct customers are engaged only in the legitimate trade and help them 
monitor and act on unusual patterns in sales and other indicators of potential 
fraud. Brewers would never knowingly supply a customer where it is believed 
that fraud is the reason for the demand for product; to do so could expose 
them to legal and reputational risks.  

 Due diligence programmes will involve a number of checks being undertaken 
before taking on or supplying a customer. Many brewers also have 
sophisticated systems in place to allow them to monitor unusual sales 
patterns and other possible indicators of fraudulent trading and to take action 
where required (up to and including terminating customer relationships). 

  A large number of duty in suspense movements are made to UK 
warehouses, the status of which is granted by HMRC.   

 All information on duty-in-suspense sales by the major brewers is provided to 
HMRC along with any suspicions regarding potential fraud. There is currently 
no indication that any of the brewers‟ direct customers are involved in 
fraudulent activity – but if concerns were flagged as a result of brewers‟ 
internal anti-illicit trade controls, or as a result of information provided by 
HMRC, then this could be acted on. 

 It is understood by the brewers that any illegal activities are carried out far 
removed from the initial supply to an excise warehouse.  It is therefore difficult 
in practice to identify these individuals particularly when the industry 
understands that not all information in relation to seizures of illicit products is 
shared with the industry. 

 Brewers quite rightly have no visibility of sales by their competitors. In 
deciding whether to supply beer to potential customers, brewers can only 
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assess them on their individual merits (as revealed through due diligence) and 
on any information about them supplied by HMRC.   

 The industry firmly believes the way forward to be a partnership approach that 
combines a number of self-regulatory measures as well as additional action 
from HMRC that is targeted and effective at tackling fraudsters and reduces 
the risk of further fraud.  Indeed, to further build on and complement the 
current strategy, the brewing industry has proposed an Anti-Fraud Charter 
(see Annex3) that combines a number of self-regulatory measures as well as 
additional action from HMRC that is targeted and effective at tackling 
fraudsters and reduces the risk of further fraud. This could achieve the same 
results that are being proposed in the context of the new supply chain 
legislation, but more quickly and in a less burdensome manner.  A crucial part 
of this strategy would be a high level group of stakeholders experts (from 
Industry and HMRC/ Government agencies) to develop these proposals 
further and establish what can be achieved in the main areas identified and 
monitor progress.  

 There is also a possibility that the presence of health labelling on beer 
intended for the UK market could be used to reduce the risk of fraud.  By 
December 2013, 90% of UK beer bottles and cans, including all the major 
brands, will carry unit labelling, NHS drinking guidelines and a pregnancy 
warning.  Whilst this will not prevent this product being sold elsewhere or 
indeed unmarked product being sold in the UK, it would be a further indicator 
to HMRC and UKBA as to whether stock was initially destined for the UK 
market. 
 

Q5. Can you provide data on the quantity of beer sold on the UK market in 
containers below 10 litres, and the numbers of units sold in cans versus 
bottles? 
 
There are approximately 5.5 billion bottles and cans sold in the UK every year. 3.8b 
cans and 1.7b bottles.  
 
Q6. Can you provide data on how many cans and bottles would be excluded by 
the proposed exemption of a) beer at 2.8 per cent abv or below b) small 
brewery beer, assuming the limit were set at 200,000 hectolitres per annum? 
 

 In 2011, an estimated 67 million cans and bottles of beer up to 2.8%abv were 
sold equating to 1% of total packaged beer. 

 In 2011, an estimated 140 million cans and bottles were sold by UK brewers 
producing up to 200,000 HLs per year, equating to 3% of packaged beer. 

 In terms of brands, see the table below: 

 Output of 
producer 

British company brand 
owner  

 Imported (by 
others)   Total  

 Over 200k hls  900 200 1,100 

Under 200k hls  2,300 2,000 4,300 

Total  3,200 2,200 5,400 
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Q7. Are there any beer products which would be caught by the proposed fiscal 
marking requirement which you consider should not qualify? If so, please give 
reasons. 
 

Whilst we would wish to minimise the regulatory burden on the sector, any 
exemptions would increase the compliance burden on retailers and wholesalers and 
make enforcement much more difficult. Exemptions would also introduce a risk of 
displacement to exempted brands and create distortion in the market. 

 

 Whilst we understand the desire to minimise regulatory burden, we generally 
do not support exemptions based on brewer size as wherever the threshold is 
set it would create a distortion in the market and a potential barrier to growth.  
However, perhaps even more importantly, we do not know how this could 
practically work in terms of enforcement and the unintended consequences of 
this. 

 A better way of minimising the regulatory burden would be to abandon the 
current, disproportionate proposals for fiscal marking of beer altogether. 

 There are thousands of beer brands available to retailers in the UK with 
brewers of all sizes from all over the world regularly developing niche, 
specialist and craft beers.  Retailers could not be expected to know the annual 
production volumes of each of the hundreds or thousands of brewers selling 
beer in the UK. Therefore, they will not be able to tell with any certainty 
whether or not it is legal for them to sell a brand without a fiscal mark. Given 
the risk of stocking an unmarked brand that does not benefit from the 
exemption, retailers may be averse to stocking any unmarked products. This 
would be a barrier to entry to the UK market for small breweries and would 
diminish the choice available to consumers. 

 For example, Sharps Brewery in Cornwall produces a wide range of ales 
including the relatively popular Doom Bar as well as many niche and one-off 
brands such as Monsieur Rock. Sharps was recently purchased by Molson 
Coors, a global brewer that produces millions of Hectolitres annually, putting it 
well above the threshold of 200kHL suggested by HMRC. However, it is 
surely unfair to expect retailers to keep abreast of all mergers and acquisitions 
in the global brewing market and to penalise them for lacking this knowledge.  

 Similar concerns apply to imported beer. An example is Goose Island  
brewery, an American microbrewery that exports a range of specialist brands 
in very limited quantities to the UK. Goose Island in now a subsidiary of AB 
InBev, the world‟s largest brewer. Again, if a retailer does not closely follow 
the brewing industry trade press, it is hard to see how he could be expected to 
know this. Furthermore, the definition of a small independent brewery is quite 
difficult to apply, and even with information in the press it would probably be 
impossible to come to a reliable conclusion and professional advice may well 
be required. 

 For the brewers themselves, mergers and acquisitions would cause logistical 
issues with marking brands and existing stock. For example, if a larger brewer 
acquires a niche brand that has previously been exempt from marking, at 
what point must stock start to be fiscally stamped?  Is it necessary to destroy 
unmarked stock?  Would a larger brewer be expected to diligence the smaller 
brewer‟s production lines to determine which machinery would be required in 
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order to comply with fiscal marking going forward and to modify production 
lines immediately after completion of that transaction? 

 Given the expense in removing marks from niche brands that were previously 
exempt or produce smaller quantities of those brands in order to meet an 
export demand at short notice, it will be uneconomic for larger brewers to take 
over and try to develop such brands, nor will it be economic for smaller brands 
to try to expand beyond a certain level. 

 Brewers and wholesalers will also source a huge variety of beer brands and 
will have the same issue in terms of identifying whether these should be 
exempt or not. 

 An exemption could represent a barrier to companies growing beyond 
200kHL. 

 These difficulties will act as a clear barrier to trade unless there is a quick and 
convenient method of verifying the status of a foreign brewery.   One solution 
might be the maintenance by HMRC of a full constantly updated list of all of 
the breweries and products in the world that would be entitled to the 
exemption.  No other solution has so far been conceived.  Without such a 
solution, small brewery unmarked beer could not commercially be imported.   
This situation would infringe Article 34 TFEU. 

 The CBI has commented: “If the measure has to be introduced it should apply 
to all beers / lagers not just those from "large" brewers - how are shop 
assistants expected to understand which is a "large" supplier and which is a 
"small" supplier.  Segregation of this type will just add to confusion and cause 
major compliance headaches for retailers.” 
 

Q8. If the proposed exclusions from fiscal marking are not introduced, can you 
estimate the additional costs and impacts to your business? 
 

 Fiscal marking of beer as a whole will impose disproportionate burdens on the 
industry, whether or not the proposed exemptions are introduced, and will – for 
reasons explained elsewhere – likely be ineffective at tackling beer duty fraud. 

 If fiscal marking were nonetheless introduced, costs for brewers above and 
below the threshold are likely to be on a similar scale. Small brewers will face 
the same requirement to re-design their labels as larger brewers, and 
experience the same restrictions to supply-chain flexibility. However, the 
biggest cost for small brewers and regional brewers may be that it would make 
opportunistic and small run exports orders simply not viable and hence 
represents a barrier to growth.  

 The requirement to fiscally mark all UK products will, by necessity, mean SKU 
proliferation.  In order to manage this, brewers are likely to have to de-list 
certain products for export as it will not be economical to support these SKUs 
at lower volumes.  This will put UK producers at a significant competitive 
disadvantage when looking to exploit and increase share in overseas markets.    
 

Q9. Do you have any alternative suggestions for fiscal marks qualifying criteria 
to exclude beers perceived at low risk of fraud? 
 

 No. Any such measures would likely create a distortion in the market, create a 
risk of displacement of fraud into exempted categories and complicate 
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enforcement and compliance. Fiscal marking itself is a disproportionate and 
likely ineffective solution. 

 Any measures should be applied fairly across different products. In particular, 
we do not support the exclusion of wine from any fiscal marking system. All 
the indications are that wine fraud is on a similar level to beer fraud. It is 
therefore unjustifiable to impose costly measures on beer while taking no 
significant action to combat wine fraud. As well as leading to displacement of 
fraud from beer to wine, imposing additional costs on beer would put it at a 
competitive disadvantage to wine.  This penalises British manufacturing. As 
over 99% of the UK wine market is imported wine compared to 13% of beer, 
smuggling has potential to be an even greater issue within the wine sector 
given that, as wine is stronger in alcohol than beer, duty is significantly higher.  

 Any measure that distorts competition between products is likely to be 
inconsistent with Community competition law.  
 

Q10. Under the proposed exclusions, or any alternative criteria you may 
suggest, how do we make it clear who is excluded from fiscal marking 
requirements to those further down the supply chain. 
 

 We do not have a practical solution to this problem. 
 

Q11. What is involved in changing the design of a) the print on the cylinder of 
a can b) bottle labels? How frequently are branding changes made that affect 
the can / label design, and what is the cost per change? 
 

Changing can or label design is not necessarily a straightforward process for beer. 
Packaging is a key element of branding and there are wide variety of bottle and can 
designs.  There are 5000 plus beer brands available and many of these individual 
brands will be available in a variety of bottle and can sizes.  Initial estimates indicate 
this alone could cost up to £32 million 

 

 A very simple re-design may cost around £1000 per SKU, while more 
significant changes could cost up to £5000 per SKU. The addition of a fiscal 
mark while ensuring that other required information remains legible and brand 
integrity is retained could require a substantial re-design. Some brands are 
available in several different packages, necessitating multiple re-designs for 
each brand. 

 A label/can redesign would require purchase of new print cylinders. One 
cylinder is required per SKU per colour separation. Therefore up to six new 
cylinders could be required for each SKU, at a cost of more than £1000 each. 

 The frequency of branding changes varies significantly between companies. 
For example, one major brand has retained the same packaging design for 
the last six years. Regional / smaller brands may change labels less 
frequently, and may also have a higher proportion of export lines. Therefore 
they could be hardest hit by the requirement to include fiscal marks on their 
labels.  

 One company has indicated that re-design costs would be equal to 10% of its 
after tax profits. 
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 It is difficult at this stage to estimate what the total cost of label/can re-designs 
necessitated by fiscal marks will be. However, an initial estimate suggests that 
re-designs would cost the industry up to £32m, or £6m if brands produced by 
brewers with annual production below 200kHL are exempted. This may still be 
a significant underestimate, particularly the £6 million figure, as brands are 
generally available in a number of  SKUS (e.g. 284ml, 330ml bottle, 500ml 
bottle, 660ml bottle, 440ml can and 500ml can) each of which would require a 
redesign.  The numbers above are based on 2 SKUs per brand and an 
average cost of £3000 per SKU. 

 This figure does not take into account the likelihood that some brands will 
need to increase the size of their labels. As detailed in the answer to question 
12, this would add to costs considerably.  
 

Q12. What would be the practical implications of incorporating the proposed 
marking (3cm x 1cm rectangle) to a) the indelible print of the can b) a bottle 
label? If the associated costs differ from other branding changes please 
explain, and outline any additional costs. 
 

Space on existing cans/bottle labels may be minimal and cans are also limited in 
terms of colours. The key problems though are that once on, these could not 
practically be removed, and, as beer is largely sold in multi-packs, marks would not 
necessarily be visible. 

 

 This in theory would be possible but raises the following practical issues:  
Space constraints 

 Space constraints could raise significant issues for including a 3cm x 1cm 
mark on bottle labels or cans, particularly on 330ml bottles as these tend to 
have the smallest labels. In undertaking an assessment of the ability to 
incorporate a fiscal mark within the existing label it is important to be aware of 
the other information to be provided under voluntary codes of practice (or to 
inform the consumer): 

1 Brand Name 

2 Brand Website (Optional) 

3 Product Name e.g. Beer 

4 Net QTY / Volume e.g. 4 x 330ml 

5 ABV e.g. alc x% vol 

6 Allergen Labelling 

7 Date Mark 

8 Lot/Batch number 

9 drinkaware.co.uk 

10 
Chief Medical Officers' advice (incl 
Units) 

11 Recycling Symbol 

12 Origin of Product 

13 Company Name & Address 

14 Consumer Helpline 

15 Trade Unit EAN code 
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 Brewers must comply with the legal requirements of Directive 2000/13/EC on 
the approximation of the laws of the Member States relating to the labelling, 
presentation and advertising of foodstuffs, which requires text to be legible: a 
minimum font size of 1.2mm has been widely adopted and is now being 
proposed for inclusion in the EU Directive when this is next updated. Further, 
much of the mandatory information required by the Directive must appear “in 
the same field of vision”, further limiting the amount of space available for 
other labelling on a beer bottle label or the front of a can. 

 In light of the above, it is therefore likely that many brewers will be forced to 
increase the size of the label itself in order to accommodate the fiscal mark (if 
adopted). An increase in label could result in the following incremental costs 
per bottling line per label due to label application orientation. 
 

1. Label pallets: complete new set of resized label pallets:  £10,000 
2. New Cutter profile cost per label: £200 
3. New label brushes: £10,000 
4. New Automated Magazine Basket (AMB) holder for label size change:  

£5,000 
5. Magazine gripper fingers: £5,000 
6. new artwork cylinders for new artwork: 

New gravure cylinders: £1,000 

 The increase in label size must take into account brewers‟ obligations under 
the Directive 94/62/EC of 20 December 1994 on packaging and packaging 
waste, which requires inter alia: Packaging to be minimised, designed for 
recovery and re-use, recovery targets to be met and heavy metal usage to be 
restricted. An increase in label size would attract higher Waste Tax cost (not 
quantified here).  

 In some instances a significant greater label size may require a whole new 
machine costing up to £1million. 
 

Visibility of the mark 
Fiscal marks could not be readily viewed through secondary packaging. 
 

 Cans may be shrink-wrapped in multipacks of 4 cans before being inserted in 
a tray and shrink wrapped again. The trays would then be palletised involving 
further packaging. 

 Bottles may be packed in multi-bottle sleeves (e.g. comprising 6 bottles) 
which may then be inserted in a cardboard carton of 24 bottles (4 x 6 bottle 
sleeve packs). The cartons are then palletised involving further packaging. 

 The cost of marking secondary packaging is not thought to be high. However, 
marking secondary packaging increases the risk that criminals would 
counterfeit the marks and insert unmarked (duty evaded) product in marked 
secondary packaging. 

 If primary packaging only were to be marked, agreement would be needed 
regarding the obligations for supply chain businesses to open secondary 
packaging to check the presence of fiscal marks on primary packaging. 
Legitimate businesses would wish to avoid exposure to HMRC sanctions, but 
would find physical inspection of every primary container impractical & 
prohibitively expensive. 
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Q13. What size and shape of fiscal mark would be optimal to be printed onto 
the top of all beer cans, and what are the costs and practical implications of 
such a process? 
 

It is not viable to print on the top of beer cans on a production line. 

 

 It is not viable to print onto the top of beer cans on a production line. 

 Any mark would have to be pre-incorporated as part of the can lid design by 
the manufacturer. 

 This creates the same issues as incorporating marks with the can body 
design. In addition, applying duty paid marks to can tops instead (or in 
addition to) their incorporation in the body design would present particular 
practical issues: 
a. Legibility of the fiscal mark - Current technology does not allow for the 

placement of a fiscal mark after applying the pull tab. The fiscal mark 
would need to be added first with the result that the pull tab would cover or 
partially obscure the fiscal mark on many cans. 

b. Use of inks - Inks would need to be both “rub resistant” (as cans are 
commonly stacked one upon another) and meet government food 
standards due to physical oral contact with the marks by consumers during 
consumption. 

c. Consumer preference - consumers may not wish to put their mouth over 
the ink marking whilst drinking.  

 

 Removal of marks incorporated in a can top would be even more difficult than 
for marks incorporated elsewhere.  

 It is also worth noting the practical challenge for businesses applying free 
standing fiscal marks to cans. Firstly, each can would have to be removed 
from its secondary packaging and then repacked after the mark is applied. 
Secondly,  applying free standing marks to the top of cans could prove difficult 
due to the presence of the tab (ring pull) and applying marks to the bottom 
would be difficult due to the concave surface. Free standing marks would also 
have to be rub resistant (cans are often stacked). 
 

Q14. Do you have any alternative suggestions regarding incorporation or 
application of fiscal marks at manufacturing stage? If so, how much would 
these alternatives cost per unit, and how would they improve on the proposed 
solution? 
 

We do not have alternative suggestions for incorporating a visible marking system at 
the manufacturing stage.   

 

 Where other countries such as Turkey operate a fiscal marking system, this is 
a 2D code inkjetted either on the base of a can or bottle lid. Clearly though 
this is not immediately visible particularly for sales in multi-pack units and is 
relatively simple to remove. There would also still be a considerable cost for 
brewing companies in adding such equipment to packaging lines and the 
system disadvantages imported products. Under the Turkish system imported 
beer goes to an agency for stamping, which clearly represents a barrier to 
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trade. It should be noted that the Turkish beer market is dominated by one 
brewery, with over 80% market share, in marked contrast to the highly 
competitive UK brewing market.  

 A spirits-type tax stamp with hologram/security features for all beer as has 
also been suggested to reduce risk of counterfeit would simply be cost-
prohibitive for beer (costing hundreds of millions of pounds).  
 

Q15. Can you describe what other practical impacts you foresee with the 
introduction of fiscal marks on production processes or logistics? Please 
estimate the frequency the impact may occur and associated costs. 
 

As well as packaging re-design the main practical impacts are reduced line 
efficiency, extra warehouse space, greater transport costs, reduced flexibility, greater 
wastage, and inability to fulfil unplanned orders, particularly exports.  

 
The CBI has said: “The fiscal marking of products will prevent genuine businesses 
wishing to source beers in the UK for overseas subsidiaries from operating with joint 
stocks.  The UK business would be forced to hold unmarked stock in duty 
suspension rather than being able to claim duty drawback at export.” 
Further impacts, and an expansion of the above point by the BBPA, are below: 

 Reduced line efficiency from potentially doubling of SKUs for UK and 
export stock.  

 Additional warehouse space for additional SKUs, including the introduction 
of additional lanes where one lane is required per SKU. 

 Additional warehouse space due to ban on duty suspended sales to UK 
customers possibly causing customers to place smaller orders. 

 Additional transport costs from reduced flexibility in fulfilling orders and 
separately moving marked and unmarked stock. 

 Capital expenditure on IT and systems changes and associated staff 
training. 

 Increased wastage due to loss of flexibility in matching stock to demand 
and from returns.   

 Requirement to increase buffer stocks due to decreased flexibility in order 
fulfilment, leading to increased warehouse space requirement and greater 
wastage. 

 There would also be lost business (particularly exports) that could no 
longer be fulfilled from common stock. Some companies have a large 
portfolio of small volume brands that they distribute in the UK and 
overseas. Fiscal marks could make these brands unviable. This would not 
only be detrimental to the UK balance of trade, it would unfairly 
discriminate against companies (large and small) that trade in small 
brands: 

 It would be necessary to forecast demand for the UK and other 
countries separately, increasing the risk of forecast error; 

 There would be an associated stockholding risk, where the chances 
of a company holding stock it is unable to sell would increase; 

 It may become unviable to supply small brands to emerging 
markets; and 
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 If separate production runs are required for the UK and overseas 
each run may fall below the minimum viable volume. 

 
As already stated, fiscal marks would cause a major upheaval to the operation of 
brewers. This, along with the lack of detail provided by HMRC on its proposals, 
makes estimating the cost of the above areas very difficult. However, below is an 
estimate of the cost of reduced line efficiency, and the requirement for extra 
warehouse and transport capacity. This clearly excludes many of the costs brewers 
would face including some of those mentioned above and is thus an underestimate 
of the true cost to the industry. In particular, and as detailed in the answer to 
question 19, checking that product is correctly marked could prove extremely 
expensive.  
 

 Annual cost 

Reduced line efficiency £12m-£16m 

Transport costs £6m-£7m 

Warehousing £8m 

Total  £26m-£31m 

Cost per bottle/can 
(average 440ml) 

£0.01 

 
Q16. What would be the practical implications and costs for foreign brewers of 
incorporating a fiscal mark into their product packaging? Please explain if 
these implications would differ for foreign brewers compared to UK brewers. 
 

The cost of incorporating a mark in primary packaging would likely be similar for UK 
and foreign brewers.  Whilst British brewers would suffer in terms of lost export 
opportunities, it would also no longer be economically viable for many foreign 
brewers to export small volume brands to the UK.  

 

 Foreign brewers that currently export brands to the UK in small volumes may 
find that it is not economically viable to continue to do so if a separate SKU is 
required for the UK market. In particular, where common stock is currently 
exported for the UK and Republic of Ireland markets, foreign brewers may find 
that servicing these markets becomes unviable if separate stock is required. 

 For example, one company sells beer produced in another member state to a 
main distributor in the Republic of Ireland with the product being shipped 
direct from that state duty suspended.  

 The company also imports the same beer into the UK for the UK market. This 
UK delivered stock has labels that meet the requirements of the UK, Irish and 
Channel Islands markets. The product is shipped to the UK where it is held 
duty suspended. When orders are received the beer is picked and dispatched 
from common stock with UK duty being accounted for only on any product 
removed to free circulation duty paid in the UK. This allows stock to be 
shipped from UK to Channel Islands (or Ireland should additional demand 
arise). It would not be cost effective to ship and store a separate stock of duty 
unpaid stock in the UK to meet these orders for the reasons given below, so 
these sales would be lost. 
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 In addition it would no longer be cost effective to produce the stock for direct 
shipment to the Republic of Ireland as this would now represent a 
comparatively small volume with its own SKU. 

 In assessing the business case for continuing to supply stock to the UK for 
subsequent export the following areas of impact would need to be considered:  

 Warehousing & stock holding – Companies would no longer be able to 
maintain common stock for UK, Irish and Channel Islands markets. Instead 
they would need to maintain UK fiscally marked stock to meet UK duty paid 
sales. Separate UK holding of unmarked stock for sale to Channel Islands & 
Ireland might not merit the cost associated with reconfiguration of 
warehousing. Inevitably, more space would be required to allow for sufficient 
additional extra stock to meet unscheduled demand for either stock type 
(fiscally marked or unmarked inventory). Wastage would also increase due to 
difficulties of stock management resulting in beer passing its sell-by date. 

 Transport & handling costs - Separate UK duty paid and duty unpaid stock 
implies potential for separate shipments resulting in transport and handling 
service inefficiencies and therefore added cost.  

 Application of free standing marks / obliteration of UK fiscal marks – Black out 
labels could not be applied over duty marked product to allow it to be 
delivered to Channel Islands or Ireland as the cost of this operations would be 
prohibitive as detailed below. 

 An option for foreign brewers would be to order free standing duty paid labels 
and apply these labels to stock destined for sale duty paid in the UK. This 
option would result in additional capital expenditure for each line & would 
seriously affect line speed (reducing the number of bottles or cans filled by up 
to half). The cost of this would feature strongly in an assessment of the 
business case for continued supply of brands to the UK market. 

 In summary, for those that would be able to apply free standing fiscal marks 
automatically on the line, the impairment of line speed would be a serious 
problem. Businesses would incur the expense of capital equipment.  

 Potentially an even greater cost would be associated with checking marks on 
arrival (for line applied free standing fiscal marks or for label fiscal marks). 
This would be so significant that the whole business model would need to be 
re-examined. This means that for importing businesses fiscal marks would be 
an effective barrier to entry to the UK.  

 It is also worth noting that should the proposal for fiscal marks in the UK be 
followed by other countries in the EU and beyond this could have serious 
consequences for UK brewers and European brewing sector as it could create 
similar barriers to entry to foreign markets, negatively impacting UK / EU 
export business. This would also lead to an even greater proliferation of SKUs 
(with potentially 27 different fiscal marks required by different EU member 
states!) and to massive complexity in the supply chain. Since application of 
fiscal marks would inevitably cause greater problems for importing brewers 
than for UK domestic brewers, and may even render the import of some beers 
impractical, the contemplated legislation is likely to infringe Article 34 TFEU.  
HMRC's fiscal objectives would not be sufficient to justify this barrier to trade. 
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Q17. If you are a brewer what would be the implications and costs of 
accounting for UK duty at the “brewery gate”? 
 

Restricting duty-in-suspense in this way would seriously impact cash flows and credit 
terms, distort competition, increase stocks held and put beer at a considerable 
disadvantage to all other alcoholic drinks.  For imported beer, marked at a foreign 
brewery but not actually duty paid, this would create   a major loophole for 
fraudsters. 

 

 This would have a negative cash flow effect for brewers (c.£2million p.a. 
based on current sales). 

 This would distort competition between beer and other drinks (including 
spirits) that will still be able to move freely in duty-in-suspense.   

 This also increases the risk of additional bad debt being borne by brewers, 
which is already a significant concern among brewers, and that this cannot be 
reclaimed from HMRC as other indirect taxes can. 

 This also negatively impacts credit limits and terms that can be offered to 
customers.  

 Stronger customers (such as supermarkets) will demand shorter order-to-
delivery times, so as to mitigate any cash flow costs.  Maintaining duty 
suspension warehousing arrangements for stock supplied duty unpaid to the 
UK for onward supply duty unpaid to Channel Islands, Ireland, would be 
necessary if such sales remained cost effective following the implementation 
of fiscal marks. 

 Restriction of the right to use duty suspension arrangements that is set out in 
Council Directive 2008/118EC is not permitted and could infringe EU law.  
The circumstances in which goods may be moved or kept under suspension 
of duty,  and the time when goods are released for consumption are clearly 
set out in Articles 17 and 7 of the Directive, and the UK may not derogate 
from that right. Even if it is legal to impose restrictions on that right, the 
principles of proportionality and effectiveness require that the measures 
achieve their effect by the least burdensome means; it is by no means clear 
that the additional burdens placed upon brewers would do so.   

 Related to this, and a fundamental problem, is the way in which paying duty at 
the “brewery gate” could be expected to work for importers. Under the current 
proposals there would be stamped product leaving overseas breweries with 
UK fiscal marks but without UK duty having been paid – providing a loophole 
in the system for fraudsters.  Alternatively, if UK duty is paid at overseas 
breweries at the point of production, this would lead to an additional cash flow 
cost, creating a barrier to import – which would be inconsistent with free 
movement.  

 HMRC‟s proposals regarding duty suspended sales potentially hand an 
advantage to overseas brewers. Under the proposals, UK brewers would not 
be allowed to sell marked beer in duty suspense. However, overseas brewers 
would be allowed one duty suspended movement of marked beer after it had 
entered the UK. It is not clear from the Consultation Document whether 
imported beer could be sold in duty suspense to a retailer or wholesaler as 
long as only one movement took place from the point of entry to an excise 
warehouse owned by the retailer or wholesaler.  If this were allowed then 
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there would be a clear incentive for retailers to purchase beer from overseas 
brewers in preference to UK brewers.  

 Alternatively, wholesalers operating in the UK may chose to move 
warehousing facilities to the near continent and again purchase UK marked 
beer from overseas brewers in order to gain the cash-flow advantages of 
buying in duty suspense.  
 

Q18. Are there any other premises which you think should be included in the 
definition of “brewery gate”? 
 

 Some companies store finished beer in third party warehouses, as an 
alternative to maintaining their own warehouse space. Upon sale the beer is 
transported directly to customers. It is essential that beer that is held at a third 
party warehouse while remaining in the ownership of the brewer is classed as 
within the „brewery gate‟ and is not liable to duty until it is sold. 

 If this is not the case brewers employing third party warehouses would be 
subject to a significant cashflow disadvantage as well as being punished for 
losses, out of stocks and breakages taking place at warehouses. 

 Any definition would need to be consistent with Council Directive 2008/118 
EC. 
 

Q19. What would be the implications and costs for excise warehouses 
required to identify fiscally marked goods and ensure the correct accounting 
for duty? 
 

Checking every primary container is unlikely to be economically viable for many 
wholesalers and importers.  Even a sampling regime would still result in significant 
cost, disadvantaging beer versus other drinks. 

 

 The answer to this question depends entirely on the extent of the requirement 
to check fiscal marks on individual bottles & cans through the supply chain. 
The cost of checking each primary container could be in the region of 10 
pence per container. This excludes the cost of breakages and of replacing 
secondary packing. The position would be different if a sampling approach 
could be adopted. However, whilst such a solution would be pragmatic, it 
could make effective control of fiscal marks more challenging for HMRC. 

 Warehouses may lack the space and equipment needed to carry out such 
checks. 

 It should be noted that if operators at each level of the supply chain are 
placed under a duty to ensure that beer is either marked or not marked as 
appropriate then they would need to carry out similar checks. 
 

Q20. If you currently source beer for both domestic consumption and exports 
under duty suspension procedures, how many movements per annum does 
your business currently make and what are the volumes of beer involved? 
 

 N/A 
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Q21. What are the implications and costs for your business associated with 
the proposed restrictions to beer movements? Please consider how the 
proposed exclusions from fiscal marking requirements may mitigate these 
impacts. 
 

This would place beer at a significant disadvantage and we believe it may well be 
illegal under European law.  Sales to the Channel Islands would become a real 
problem. There are also potential issues for contract packaging, which is a 
fundamental part of the UK brewing industry.  

 

 There is a real concern regarding the impact on contract packaging, a very 
important part of the UK brewing industry. Not all brewers have the capability 
to package their beer into bottles and cans so they sub-contract this to other 
brewers who own and operate small-pack packaging lines. Contract 
packaging on behalf of other brewers is a vital source of revenue to several 
companies. Restrictions on contract packaging would also limit the ability of 
small and medium-sized brewers to produce bottles and cans if their brewery 
is not equipped with a packaging line.  Small-pack is a growth sector of the 
market and the most feasible package type for brewers to export in.  

 There are also process losses in packaging. If a brewer had to pay the duty 
(including losses) in advance of packaging this would also raise real 
concerns. 

 It is not clear how incorrect destinations, excesses/shortfall or simply the 
wrong product dispatches could be dealt with.  

 The purpose of the Holding and Movement Directive is to move the duty point 
as close to the consumer as possible (as a consumer tax) and to facilitate 
normal commercial practices and trade. This does the opposite. We are also 
concerned about the legality of this proposed restriction (Annex 1). (See 
above under Q. 17).   

 An important consideration is in relation to the Channel Islands that have a 
different duty rate. Pub operators and retailers on the Channel Islands source 
the majority of their packaged beer from the UK. Fiscal marks will make it 
extremely difficult to maintain the same range of products, plus it adds cost & 
complexity for suppliers with small production runs of Channel Island non-
stamped packaging that would have to be kept separate from UK stamped 
stock. UK business would be lost as increasingly  the Channel Islands 
become supplied from France and elsewhere. 

 Whilst this is also the case for spirit companies, these are more likely to have 
non-stamped stock for the duty free and export markets, something that is not 
of the same scale for beer. Manually removing labels from spirits, whilst 
problematic, is still potentially economically viable which is not likely to be the 
case for packaged beer. 

 UK brewers also currently supply duty suspended beer to ships stores, duty 
free, NAAFI etc. Fiscal marks may make such supplies uneconomic.  
 

Q22. In what circumstances may it still be preferable to source beer for the UK 
market under duty suspension arrangements? 

 We support the general principle of being able to move beer under duty-in-
suspense under normal business circumstances and subject to appropriate 



 
26 

British Beer & Pub Association, Brewers‟ Hall, Aldermanbury Square, London, EC2V 7HR 

due-diligence procedures to facilitate legitimate commercial trade in the 
United Kingdom. 
 

Q23. Are there any circumstances when you consider there should be an 
exception to the proposed restrictions to movements of fiscally marked beer? 
Please give details and the likely costs and impacts to your business if this 
exception was not allowed. 
 

 Movements of beer for gifts, promotions and trade fairs should be exempt as 
should samples for machine suppliers.  Such movements are important for 
introducing products to new markets.  
 

Q24. What do you consider would be the most practical and effective way to 
remove, obliterate or permanently obscure a beer fiscal mark a) incorporated 
into the cylinder of a can, b) top of a can, or c) a bottle label? 
 

We are not aware of a practical and effective way to remove, obliterate or 
permanently obscure a beer fiscal mark that would make this an economically viable 
proposition.    

 

 A theoretic solution would be use of “dark”, “black out” or “block-out” labels 
that have a fully opaque permanent adhesive on the reverse side to 
“black/block out” any text/graphics underneath when the label is applied.  It 
would be very difficult to apply blackout labels either manually at an 
acceptable speed or automatically due to the need for pinpoint accuracy when 
orienting the primary packaging. 

 Alternatively, the marks could be scraped off or otherwise removed. This 
would clearly lead to significant risk to product quality and appearance. 

 If it were feasible to remove or obliterate a fiscal mark it is vital that the 
product be left in saleable condition. This requires that any removal or 
obliteration be subject to strict quality control requirements which would be 
either labour or technology intensive. 

 Removal of fiscal marks would almost certainly leave the product in an 
unmerchantable condition and is therefore considered to be a “non-starter”. 
Many end retailers (e.g. including, we suppose, the major supermarkets in 
non-UK markets) impose strict contractual conditions on their suppliers 
concerning the appearance of the products supplied to them and would reject 
product that had been defaced in this way. The obliteration of a fiscal mark 
would also negatively affect the brand value of the product in question. 

 Whatever solution was preferred it would necessarily involve destruction of 
secondary packaging and would present quality assurance issues. It is 
unlikely that any company would find it economic to remove or obliterate fiscal 
marks, so sales would be foregone and product wasted. 

 Fiscal marks would lead to increased product wastage and ensuing negative 
environmental consequences. Currently, where a company cannot find a 
market for beer in the UK, it can sometimes sell it overseas. The requirement 
to obliterate fiscal marks would render this uneconomic and the beer would 
have to be destroyed.   
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 There is also a concern that the beer in the container, or the container itself 
could be compromised.  If, for example, there was a requirement to remove a 
fiscal mark from a case of bottles, the breaking of one bottle would destroy the 
margin of the whole case and make the case unsuitable for sale.   

 The Consultation Document acknowledges that it would be necessary for 
there to be some convenient and viable means by which a fiscal mark could 
be removed.  In the absence of this, free movement within the EU could not 
be satisfactorily be maintained and the legislation would infringe Articles 34 
and 35 TFEU.  Fiscal marking legislation could be lawfully introduced only if 
this problem could be satisfactorily solved. 

 
Q25. Please estimate the costs associated with any proposed methods for 
removing, obliterating or permanently obscuring fiscal marks on a pallet of 
beer? 
 

The costs are estimated to be at least 10-15 pence per bottle or can (and indeed 
could be considerably higher) which, as noted above, would not be economically 
viable as generally this would be higher than the net margin on such products. 

 
Removing/obliterating marks: 
See two case studies below, one from a major brewer and one from a family brewer: 

 Major Brewer Family 
Brewer 

 Can Bottle Bottle 

Cost of obliterating marks 
from a pallet load of beer, per 
bottle/can 

£0.15 £0.10 £0.13 

 

 The variation in these figures in part reflects uncertainty over how this can be 
achieved without representing an unacceptable risk to product integrity. 
Availability of space to carry the process out is also relevant. Some brewers 
do not have free space at their sites and so would need to arrange for access 
to space elsewhere and transport of beer to and from this place.  

 Both companies report that removing fiscal marks in order to export beer 
would be uneconomic. The above costs are based on a very general 
consideration of the costs of obliterating marks, and in the main cover the 
costs of labour and additional/wasted packaging, without detailed technical 
consideration of how marks will in fact be obliterated. Presumably HMRC 
would impose certain requirements as to this, which at this stage are 
unknown. The cost of obliterating fiscal marks would usually be equal to 40-
100% of the production cost of the beer.  

 These costs do not take into account the likelihood that product featuring an 
obliterated fiscal mark would be rejected by many end retailers and so 
become effectively unmerchantable. They also do not take into account the 
potential damage to brand equity that this process would involve. 
 

One possible method of obliterating marks would be applying blackout labels: 

 The cost of applying blackout labels manually could be up to 30 pence per 
bottle. 
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 The labels would cost £5.50 per thousand. There would be additional wastage 
in the form of breakages and packaging materials (approximately £1.50 per 
case). 

 In order to automate the application of blackout labels a business would need 
to solve the technical challenge of meeting the pinpoint accuracy required to 
apply the blackout mark over the fiscal mark in an automated line. It is not at 
all clear this is possible. However, a normal labelling machine (required to 
apply labels automatically) is comparatively expensive ~£400k). 

 The business would also very likely face the following additional costs: 
o Warehouse space 
o Equipment to repack the product – approximately £800k 
o A forklift to move the product within the warehouse £50k 
o Other Intangible & operational costs – insurances, utilities, etc. 

 Adding these costs to the wholesale price of a can or bottle of beer would 
make the product uncompetitive.  

 Again, a product whose label had been obliterated in this way would probably 
not be of merchantable quality. 
 

Q26. If you are a regular exporter of packaged beer (one or more 
consignments per month, on average) that is sourced “UK duty paid”, please 
explain the implications of introducing fiscal marks for your business, and 
why it is necessary to your business model to source goods on which UK duty 
has already been paid. 
 

 N/A 
 

Q27. If you occasionally export packaged beer (less than once a month, on 
average) that is sourced UK duty paid, under what circumstances might this 
occur? Please also explain the implications and potential costs of fiscal marks 
for your business. 
 

 N/A 
 

Q28. What do you consider would be the most practical and effective way to 
apply a fiscal mark post-production on a) cans of beer b) bottles of beer? 
 

As with obliterating marks, we do not believe it is an economically viable proposition 
to unpack a pallet of beer, manually apply a fiscal mark to every bottle or can and 
then re-package. This would present a serious and significant barrier to importing 
beer in to the UK.  

 
We repeat that we consider fiscal marking to be a disproportionate and likely 
ineffective solution and that there are other, less burdensome solutions available. In 
addition, we note: 
 

 If free standing marks had to meet the additional requirement that they would 
be destroyed when the product was consumed this would increase the 
technical challenge surrounding their application and would have additional 
cost implications. 
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 Businesses would also face the challenge of physical security of free standing 
fiscal marks (i.e. prevention of theft or pilferage) with the cost this would 
entail.  

 HMRC would face the high likelihood that free standing marks would easily be 
counterfeited as has been the experience with physical stamps in many other 
countries. Often counterfeited fiscal marks appear within weeks, are virtually 
indistinguishable from the genuine article and add legitimacy to illicit products.  

 
An alternative, although likely still unviable, system for applying marks post-
production would be: 
 
UK applied printed marks 
 
A UK approved contractor could apply printed marks to products entering the UK on 
behalf of businesses unable to apply marks abroad. Such an arrangement would 
require sufficient numbers of contractor sites to enable importers to bring products 
into the most convenient port of entry. Contractors would need to balance the 
demand for capacity at peak times (during the summer and at Christmas) with the 
risk that capital equipment would not be required during other periods. Building in the 
necessary redundancy would push up the unit cost of applying the marks. Failure to 
invest sufficiently could result in backlogs and product wastage.   
 
The importing business would face additional cost of transport to the contractor 
location, warehousing, unloading, unpacking, handling, breakages/losses, the unit 
cost of stamping, repackaging, the packaging itself, handling, loading & onward 
transport. 
 
As indicated above importers operating under any scenario other than label 
stamping at foreign breweries would face a potentially insurmountable competitive 
disadvantage that would be a barrier to free movement and to new entrants to the 
UK market. 
 
Q29. Please estimate the costs associated with any proposed methods for 
applying a fiscal mark on a pallet load of beer post-production? 
 

The main cost elements of applying fiscal marks manually post-production are likely 
to be in the same region as removing/obliterating marks (at least ten to fifteen pence 
per unit) although one company has estimated that this could be as much as 33 
pence per bottle/can.  

 
Further costs associated with applying fiscal marks post-production would include 
purchase of the stamps themselves (potentially significant if security features are 
required), security, recording systems and potentially transport if done off-site.  
Where a company already has dedicated re-packing facilities on site, it may be able 
to achieve a slightly lower cost.   It is clearly difficult to make confident estimates at 
this stage. However it seems certain that the cost of applying fiscal marks post-
production would be significant and in all likelihood prohibitive to many companies. 
The cost of applying fiscal marks post-production would usually be equal to 40-100% 
of the production cost of the beer.  



 
30 

British Beer & Pub Association, Brewers‟ Hall, Aldermanbury Square, London, EC2V 7HR 

It may be possible to automate the process of applying fiscal marks post-production. 
This would require costly investment: 

a. A labelling machine (~£400k) 
b. Additional Warehouse space 
c. Equipment to repack the product ~£800k  
d. A forklift ~£50k 
e. Other intangible & operational costs – equipment maintenance, 

depreciation, insurances, utilities, etc. 
 

Labour, administration and other costs would still be incurred. Given the fact that the 
cost of applying a fiscal mark after the initial packaging process would be of the 
same order as the ex-tax price of a bottle or can of beer,  the measure would be 
disproportionate in the extreme, and would also compound the obstacles placed in 
the way of free movement. The measure would be unlawful and would infringe 
Articles 34 and 35 TFEU . 
 
Q30. In what circumstances, how frequently and on what volumes of beer cans 
or bottles do you anticipate a fiscal mark may have to be applied post-
production? 
 

 There were 1.2 billion bottle and cans of beer imported into the UK in 2011, or 
4 million per day.  Whilst it is not currently possible to determine what 
proportion of these would need to apply a tax stamp post-production clearly it 
is potentially a significant proportion as demand for beer is seasonal and often 
at short-notice.  Even a small proportion would result in significant major cost 
as outlined in q29 or most likely the loss of these sales as no longer viable. 

 There will also be situations of UK produced beer where an export run is too 
high (or an order falls through / is returned) that would need to be 
subsequently marked for UK sale. However it is not possible to quantify 
number this at this stage. 
 

Q31. If fiscal marks are introduced, what effects do you think it would have on 
beer fraud, and how would those involved in the illicit trade respond to the 
new restrictions? 
 

We do not believe there is any credible evidence to suggest fiscal marks will have a 
significant impact on alcohol fraud. The incentives for fraudsters remain and the 
marks can be easily counterfeited. There are currently few or no border controls and 
enforcement would be an issue.  An element of fraud would be displaced to other 
drinks such as wine, cider and small bottles of spirits/RTDs and counterfeit product 
with fraudsters also selling direct to consumers out of vans/garages.  Tax stamps 
have not stopped spirits fraud.  

 

 The proposed marks are low-tech, simple to counterfeit and will potentially 
„legitimise‟ illicit stock sold in retail premises. The cost of obtaining fiscal 
marks would be low relative to the duty payable, so beer in marked packaging 
can still be imported to the UK with no intention of paying UK duty whilst there 
is no effective border control. 

 Fiscal marks could make some forms of fraud easier. For example: an EU 
based wholesaler purchases UK marked beer from an overseas brewer, 
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either directly or via a third party. That wholesaler then smuggles the beer into 
the UK, aware that the risk of being caught at the border is tiny and the risk of 
serious sanctions even smaller. Once the beer is in the UK he can then sell it 
to legitimate wholesalers or retailers who will take the fact that it is marked as 
evidence that it is UK duty paid.  

 Unmarked beer can also still be readily brought into the UK and have a  
[counterfeit] stamp attached in the UK or  be sold directly to consumers from 
garages/vans/unlicensed premises as was the case with smuggled beer in 
vans in the late 1990s.  

 Beer destined for export may be diverted onto the UK market and a stamp 
subsequently applied. 

 As discussed earlier, whilst it is not viable for legitimate businesses to break-
down stock, apply stamps and then re-pack, this does become viable where 
UK duty is being avoided. 

 The policing of fiscal marks would require a huge amount of enforcement.  If 
HMRC is not equipped to enforce fiscal marks (as it states it is not in relation 
to smuggling) then this is simply regulation without enforcement.  Therefore 
the brewing industry will have been forced to incur significant costs and 
complexity and there will be no impact on fraud.   

 Where beer is sold within secondary packaging, officers would need to 
remove bottles or cans from secondary packaging to check whether it is 
marked. This would be time consuming and more importantly would render 
the beer unmerchantable.  

 Marking secondary packaging would not be a solution to this problem as this 
would be likely to encourage counterfeiting of secondary packaging by 
fraudsters. 

 Indirect tax fraud has historically simply moved from one item to another if not 
tackled in its entirety. Fraudsters will also increasingly focus on wine and 
other alcoholic drinks. Wine is a growing market and more profitable per litre 
from a duty perspective. It is also possible (bearing in mind the tobacco 
sector‟s experience, as already described) that some of the current illicit trade 
in contraband beer products would shift to counterfeit or illicit cheap product. 
Surprisingly, the Consultation Document is silent on this possibility, the 
potential impact of which we would have expected HMRC to have assessed 
most carefully. 

 HMRC state in the Consultation Document that most wine is imported into the 
UK and there are a large number of small producers. This implies that HMRC 
anticipate many practical challenges in applying the fiscal marks or supply 
chain proposals to wine (otherwise this would likely form part of the current 
consultation exercise).  Yet HMRC state that “wine fraud is significant”. It 
seems highly likely that if these proposals for beer were successfully 
implemented those behind duty fraud would switch from beer to wine (or a 
combination of other alcoholic drinks such as cider, RTDs and smaller spirits 
bottles). 

  It is also likely that success with these proposals, could result in criminals 
reassessing the case for counterfeiting spirits duty stamps resulting in an 
increase in spirits duty fraud. Differences between the affordability of alcohol 
in the UK compared to its nearest neighbours (driven by on-going above 
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inflation excise duty rises) would continue to incentivise legitimate distance 
purchasing1 & smuggling.  

 Clearly, if fiscal marks did reduce beer fraud then this would be a benefit to 
the legitimate trade in terms of increased sales for them.   However as noted 
in the introduction we would also challenge the assertion that, based on the 
numbers presented, fiscal marks have significantly reduced spirits fraud. 
Based on seizures this remains a greater problem than for beer and the 
current spirits tax gap range remains in line with the years immediately before 
tax stamps were introduced.   
 

Q32. If you believe beer fiscal marks would have impacts on the legitimate 
alcohol trade that have not already been considered, please describe and 
estimate the associated frequency and costs of these impacts. 

 If fiscal marking reduces fraud, this would benefit legitimate traders. However, 
as already described, there is no credible evidence that it would have this 
effect. It is also possible that the level of fraud could actually increase/that 
fraudsters could diversify into counterfeiting or other activities, which would 
have a further detrimental impact on the legitimate trade. As noted, the 
Consultation Document does not purport to assess this potential impact. 
Inevitable displacement of at least part of the fraud to sales outside of 
licensed premises and directly to consumers would in all likelihood be at lower 
prices which will further undermine legitimate businesses.   

 Retailers may become more wary regarding stocking beer due to the risk of 
counterfeit product/packaging and certainly any unmarked product.  This 
would lead to range rationalisation and reduced consumer choice. 

 The proposals would stifle innovation and reduce diversification in the market 
place due to the additional burdens placed on manufacturers that would need 
to be factored into a business plan for any new product.  It would inhibit 
growth and expansion within the UK market, damaging the reputation and 
performance of „UK plc‟ in world trade terms. 
 

Q33. What considerations must Government take into account to ensure the 
beer industry could introduce fiscal marks successfully? 
 

It is vital that Government can robustly demonstrate that these proposals would be 
proportionate, effective, fair and legal. All other alternatives should have been fully 
explored and given time to take effect. 

 

 The brewing industry is opposed to fiscal marks. However, if the Government 
did choose to introduce fiscal marks it must first ensure that: 

o The need for the measures has been substantiated, taking into 
consideration the disputed tax gap estimates by HMRC versus the 
costs to HMRC & legitimate businesses of HMRC‟s proposals.  

o The effectiveness of the proposed measures has been properly 
evaluated and the availability of alternative, less restrictive proposals 
has been fully explored (which is not currently the case). In undertaking 

                                            
1
 Increased distance purchasing of alcohol could also drive an increase in distance purchases of other products 

with consequential loss to the UK economy. 
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this analysis it is important that the cost of implementing earlier anti-
alcohol fraud measures, such as creation of the SEED Database and 
the (as yet not fully implemented) EMCS can be defended. 

o The legality of these proposals under Community and wider 
international law on free movement of goods and trade has been 
properly assessed, and the proposals structured in such a way as to 
meet these concerns (which is not currently the case). 

o The effectiveness of the proposals stands up to scrutiny both with 
regard to impact and to displacement (which is not currently the case). 

 The UK brewing industry is a world class manufacturing sector admired 
throughout the world, yet is facing unprecedented challenges and barely 
sustainable margins.  We would urge that additional costly and complex 
regulation that further impedes growth at this stage be considered very 
carefully, particularly in circumstances where no credible evidence has been 
presented as to its likely effectiveness.       
 

Q34. Approximately how long do you consider the beer industry would need to 
introduce a fiscal marks scheme as proposed here, and why? 
 

 We do not support the introduction of a fiscal marking scheme as proposed 
here for all the reasons identified. However,  if a scheme were introduced, 
then a considerable lead-in time would be essential to adjust operational 
practices, upgrade systems, source additional warehousing  and adjust 
production planning and forecasting both in the UK and in Europe, and to 
allow stock to move through the supply chain.  
 

Q35. What is the minimum, maximum and average shelf-life of beer once it has 
been packaged in cans and bottles? 
 

 Shelf life for most beers sold in bottles or cans is generally six to twelve 
months but some specialist products and vintage ales can have a much 
longer shelf life. For example Fuller‟s Vintage Ale range commenced in 1997 
and this vintage is still available for sale today. 
 

Q36. What would be the total costs of implementation of fiscal marks for your 
business/sector? Please distinguish one-off costs of introduction from 
ongoing costs. 
 

It is not possible to accurately quantify costs at this stage but certainly from initial 
analysis and data gathered from the industry, costs could easily exceed £100 million 
per annum as well as a significant reduction in beer brands available to consumers.  

 

 We have collated figures on behalf of our members based on the proposals in 
this document.  These are indicative and are based on incorporating the fiscal 
mark as part of the can design or bottle label. Clearly a lot of unresolved 
issues remain, making reliable costing very problematic. 

 Costs to the 
industry 

One-off 
costs (£) 

c.£6m-£32m 
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Ongoing 
costs (£ per 
year) 

£26m-£31m  

 
n.b. the estimate of one-off costs is limited to the cost of label changes, and 
excludes additional one-off costs such as IT system changes and staff 
training.  The estimate assumes an average of two SKUs per brand, and the 
wide range is based on whether or not HMRC’s proposed exemption for small 
brewers is implemented.  
 

 This excludes costs of free-standing stamps that would inevitably need to be 
made available for unmarked imported (and UK produced) beer destined for 
UK customers.  This would dramatically increase the costs and ballpark 
estimates of the cost obtained (at least 10-15 pence per bottle/can) would not 
make this commercially viable for the vast majority of product (with an 
average selling price of 89p and a very low single-digit profit margin).   Out of 
the 5.5 billion bottles and cans sold in the UK, 1.2 billion (21%) are imported 
so this would be a very significant barrier to trade.  

 If, for example, just  10% of imported beer needed to have free-standing 
stamps applied this would cost an additional £7-£10m per year or more likely 
be around £26m of lost revenue  for these companies.  

 Of course, for fraudsters, the savings on duty would still make applying free-
standing stamps a potentially attractive option.  

 This estimate also excludes the cost of checking that beer is correctly marked, 
as discussed above.  

 In terms of potential cost to UK  brewers of exporting beer,  if 10% of exports 
were short-notice/unplanned that either required the removal/obliteration of 
fiscal marks or could not be fulfilled as no longer economically viable, this 
would cost between £17 and £33million2. 

 As increasing costs would inevitably be reflected in prices, a consequent fall 
in demand would also be a major cost to consider; particularly as beer 
demand has become increasingly price sensitive.   
 

Siummary of Impacts – para 3.30 
 
Q37. Do you agree with this impact assessment? 
 

It will not be possible to undertake an accurate impact assessment until there is a 
more robust estimate of the true scale of the problem and a much more clearly 
defined scheme is developed.  The impact assessment will need to consider 
additional cost passed on to customers and reduced choice. 

 

 Exchequer impact: It is vital there is full transparency as to how and what the 
Exchequer impact is to enable a proper assessment of proportionality and 
effectiveness of measures introduced. We do not believe this is will be 
possible even with a clearer understanding of the system design due to the 

                                            
2
 This is based on either the 10p-15p cost of removing marks to  10% of the lost value for bottle/can exports in 

2010 (based on Intrastat data excluding exports to France and Netherlands)  
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flawed and uncertain estimates of the current scale of the problem and the 
lack of of credible evidence presented by HMRC as to what impact a fiscal 
marking system as proposed here would have on fraud. Economic impact: 
There would be a fall in overall beer sales due to higher costs for brewing 
companies resulting in inevitable price rises.  This would lead to a fall in duty 
revenues.  

 Clearly the largest impact would be on the brewing industry in the UK and for 
companies wishing to sell beer into the UK as outlined in this response. The 
proposals would clearly reduce the profitability of an already struggling 
industry (2011 sales were down 3.1% on the previous year) inevitably leading 
to job losses and reduced investment in UK brewing. 

 Consumers – brewing is a low margin business and brewers would be forced 
to pass on the bulk of additional costs incurred as a result of fiscal marks to 
customers. Consumers would also face a reduction in choice as it becomes 
uneconomic to sell some brands in the UK. 

 HMRC/public sector – Cost impact of increased enforcement & prosecution 
activity. Loss of tax revenue from lost trade. 

 If HMRC were to come forward with modified proposals for fiscal marks that 
would be substantially effective in reducing duty fraud, it is likely that the costs 
involved for brewers, traders and importers/exporters would be increased 
even further.  This would compound the disproportionality of the measures 
and the adverse effect on free movement, contrary to European Law. 
 

Q38. Are there any other impacts which should be taken into account? 
 

 No. 
 
Q39. If you are a small business (less than 20 employees) please provide 
details of the costs and impacts of this measure? 
 

 Not applicable. 
 

Q40. What do you believe would be the most effective way to target supply 
chain legislation, for example by including all producers; limiting to those 
producing small volumes etc? 
 

We believe supply chain legislation would be costly, raise serious legal challenges 
and could only be effective if applied to the whole supply chain and most particularly 
where there is the greatest risk of fraud. HMRC has presented no credible evidence 
that the proposed supply chain legislation would work. 

 

 HMRC has clearly modelled its proposals for supply chain legislation on the 
tobacco sector. No such legislation is in force in the spirits sector. 

 However, the beer and tobacco supply chains are very different. Beer supply 
chains are generally more complex with duty-in-suspense as well as duty-paid 
supply chains.  Whilst there are short supply chains i.e. direct from brewers to 
retailers, supply chains via the wholesale market can often involve several 
intermediate parties before reaching retailers.  There are also 900 UK brewers 
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and hundreds (potentially thousands) more worldwide selling beer either 
directly or indirectly into the UK market. 

 Supply-chain legislation could only be effective in tackling beer fraud if it 
applied to all parts of the supply chain.  According to HMRC data, the vast 
majority of volume shipped to the near continent that they believe may be 
subsequently re-imported in to illicit UK supply chains is by UK wholesalers 
rather than from UK brewing companies. Indeed, tobacco supply chain control 
is co-ordinated internationally and with the agreement of the industry 

 Brewers already operate effective “know your customer” and other anti-illicit 
trade procedures  and many have significantly enhanced these in recent 
years. Details of all DIS movements of the major brewers‟ products have been 
provided to HMRC. We firmly believe developing and implementing best 
practice anti-illicit trade controls throughout the supply chain on a voluntary 
basis is the way forward. The fact that such significant progress is being made 
by the industry voluntarily in this area shows that legislative measures of the 
sort proposed by HMRC are not required. HMRC should seek the same level 
of information provided by brewers regarding duty-in-suspense sales from the 
brewers‟ customers, to aid intelligence gathering in this area. Brewers do not 
have the ability to demand information or details of onward shipping from 
these companies. 

 Extending "know your customer" policies to attempts to gain information about 
the customer's own sales and activity further downstream risks infringing 
Community competition law if it involves the passing of competitively sensitive 
information between suppliers and wholesalers, who are actual or at least 
potential competitors.  Customers would in any event refuse to make this 
information available for fear that they would lose their customer to their 
supplier.   
 

Q41. Do you believe supply chain legislation would achieve the aim of 
controlling the supply of beer into illicit supply chains? If not, why? 
 

Voluntary efforts by the industry in this regard are, we believe, already having a 
positive impact on illicit trade and legislation is therefore unnecessary and 
disproportionate. However, unless the legislation that is being proposed applied to all 
parts of the supply-chain (including tracking and tracing) and all suppliers in the UK 
and abroad, it could not achieve its aim. The incentives for fraudsters would still 
remain. 

 

 If legislation of this sort were applied to all parts of the supply-chain, this might 
make it more difficult for fraudsters to access UK-produced beer. However it is 
difficult to see how this would stop beer being obtained from non-UK suppliers 
abroad and hence it is extremely likely that beer would simply be sourced 
from abroad to feed illicit supply chains.  

 Even if future technological developments made this viable, it is not clear how 
tracking and tracing individual bottle and cans would prevent beer fraud, 
particularly until such a time  it could identify beyond the first customer in a 
potentially long and complex chain.  As with tobacco, the fraud would simply 
move to foreign product not covered by these requirements or counterfeit 
product.  Tobacco smuggling is also on a completely different scale to beer.  
Seizures were £222 million in 2009/10 compared to around £5 million for 
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beer, and tobacco smuggling remains a much greater threat to Government 
tax revenues across the world.  

 We note, in this regard, that due inter alia to technological restrictions, the 
tobacco sector has not been able to implement track and trace down to pack 
level, despite its longstanding and significant investment in track and trace 
procedures. 

 Indeed, when considering alternatives to tax stamps for spirits, HMRC 
dismissed track and tracing as “Low Impact” in tackling fraud  stating: 
“Until technology can guarantee to identify the whole supply chain (producer 
to retailer), tracking and tracing is of only limited benefit to Customs’ anti-fraud 
work. Currently, at best, only the first customer in the supply chain can be 
identified. Emerging technologies such as Radio Frequency Identification 
may, in time, offer the ability to track legitimate supply chains throughout their 
length (producer to retailer and everyone between) but only for those parties 
using the technology – which is unlikely to include the fraudsters (who have 
been known to deliberately remove or obliterate marks and numbers to 
prevent tracking and tracing).”3 
We would agree with this conclusion and do not understand what has 
changed that has credibly allowed HMRC to reach a different conclusion 
today. 

 If there were also a requirement for UK-based brewers to operate track and 
trace systems and bear disproportionate cost and risk for operating a 
legitimate brewing operation in the UK, this may result in a decision to supply 
the UK market wholly from sister-breweries on the near continent with a 
negative impact on UK employment.  

 Track and trace without adequate enforcement would also be meaningless 
and therefore this also needs to be a consideration. 
 

Q42. What additional requirements do you consider might be included to 
ensure the effectiveness of supply chain policies? 
 

 We do not believe a requirement to track and trace 5.5 billion bottles and cans 
to individual customers is technologically viable or would be an effective 
deterrent to beer duty fraud. Fraud occurs further down the supply chain and 
so unless there is complete traceability throughout it is difficult to see how this 
would act as a deterrent.    

 As highlighted elsewhere brewers already supply HMRC with details of UK 
DIS movements to customers. In addition, brewers would not provide a 
movement guarantee if they believed there was any risk of a customer being 
involved in fraudulent behaviour.  
 

Q43. Do you think this notification limit is reasonable? If not, can you explain 
why and suggest an alternative. 
 

 Notification from HMRC is only useful to brewers if it is clear and certain 
enough for them to act on. Further, supply chain legislation is not needed to 

                                            
3
 EXPLANATORY MEMORANDUM TO THE DUTY STAMPS (AMENDMENT OF PARAGRAPH 1(3) OF SCHEDULE 2A TO THE ALCOHOLIC LIQUOR 

DUTIES ACT 1979) ORDER 2006 
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allow notifications of this sort to happen. We would welcome further 
information from HMRC today if it has suspicions about individual traders or 
specific shipments of product. 

 However, with or without this legislation, it would not be desirable for HMRC 
to use notification to transfer the burden of enforcement from itself on to 
brewers. If HMRC do not have sufficient evidence to take legal action against 
a fraudster possibly operating several steps down the supply chain, it is not 
fair to expect brewers to take action against what could well be a legitimate 
customer acting in good faith (particularly since doing so might expose the 
brewer to legal action by the trader in question). 

 Brewers are keen to work with HMRC to tackle beer duty fraud through 
proportionate measures. The suggestion that HMRC should notify brewers of 
any seizures where more than 5,000 litres of their brands have been seized 
does not seem unreasonable. However, the specific threshold is something 
that should be determined in consultation with the industry via BBPA and 
particularly if mixed loads are becoming more common. It is also not 
necessary to legislate to achieve this. 

 Where information has been exchanged with HMRC regarding suspicious 
movements or sales it is understood that HMRC cannot then share details of 
the action they then initiate.  

 However, it would be good to know that the information has been given due 
consideration, even if only with a standard acknowledgement. 
 

Q44. As brewers would be required to identify their product and track and 
trace through the supply chain, is the technical capability currently in place 
within the industry to identify goods at (a) individual can or bottle level (b) 
case level? 
 

No, it is not currently possible to track and trace at individual bottle/can level due 
primarily to the speed of packaging lines.  The four major cigarette manufacturers 
have developed technology for case level tracking to first customer but this alone 
would still require a huge (and disproportionate) investment for the UK brewing 
industry.   Even the tobacco sector has not managed to develop technology allowing 
track and trace to pack level along the whole supply chain. 

 

 There already exists a requirement under EU and UK product safety 
legislation for producers to  be able to identify the direct customers to whom 
they have sold their products (and for each such customer to be able to 
identify their supplier and their own direct customer; and so on down the 
supply chain). The purpose of these “one up, one down” traceability 
requirements is to facilitate product recalls. However this is very far from the 
level of traceability envisaged in this consultation.  

 There is no current technology that enables marking at individual bottle or can 
level. Beer can be tracked at pallet level to the first customer. However, it is 
not clear what additional benefit this provides to HMRC in their efforts to 
tackle duty fraud as diversion of stock typically happens further along the 
supply chain (information on supplies to the first customer is already shared 
with HMRC).  
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 The challenge with existing technology is that it records details of origin of the 
product and not the entire supply chain resulting in its sale in the market place 
(which would be required to identify the point of diversion). A track & trace 
solution to resolve diversion fraud would require all parties in the UK beer 
supply chain to track individual markings on up to 5.5 billion containers to 
individual customers. This would be a huge burden on businesses and clearly 
disproportionate.  

 Even greater difficulty may be encountered by brewers that, as explained in 
the answer to question 18, employ third party warehouses as part of their 
distribution system. 
 

Q45. If this capability is not currently available, please describe what 
adaptations to production/packaging equipment and processes would be 
necessary, and approximately how much would it cost to introduce such a 
system to track and trace to (a) can or bottle level (b) case level. 
 

This is simply not economically viable as it would require wholesale changes to 
business operations at enormous cost to the industry.  Track and trace technology is 
currently not designed for low value, high volume products such as beer.  To be 
effective the traceability would have to be international  and throughout often long 
and complex supply chains. 

 

 To enable this to happen, each bottle and can would need a unique code and 
then, for each case and each pallet, it would need to be known what codes 
are on the bottles and cans contained in it.  Each code could then be matched 
up with the relevant customer when the case/pallet is dispatched. This 
technology does not even exist. 

 Currently, a brewer would have to know the exact order quantity for every 
customer at the time of packaging and slow down line speeds (for example 
currently producing  70,000 cans per hour) to such an extent  that 5.5 billion 
units (across the industry) could somehow be marked with individual customer 
codes.   

 The tobacco industry have been developing track and trace technology and 
solutions at a global level for a number of years, investing upwards of £400 
million we understand, and  are still not in a position to track and trace to 
individual pack level.  As mentioned earlier, tobacco and beer supply chains 
are very different, and the value of a packet of cigarettes is higher by at least 
a factor of ten than beer. Beer production also throws up different challenges, 
for example bottle or can rotation on the packaging line that could present 
very different technical challenges to those for tobacco. 

 The other key point to bear in mind is that the big four global tobacco 
companies are tracking product at EU-wide level and beyond and have an 
EU-wide agreement in place to do this. No such provision exists for beer (or 
any other alcoholic drinks).  

 Clearly the expense of track and trace for beer would be enormous so would 
mean that the major brewers would want to ensure its adoption internationally 
as a common standard. This would require agreement with foreign 
governments, establishment of legal frameworks, resolution of ownership of 
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intellectual property & the capital equipment (including readers that might be 
required by enforcement officers, etc.). 
 

Q46. Is there a reasonable alternative to marking each can or bottle which 
would still allow tracking and tracing back to an individual customer? If so, is 
this already in place and if not how much would it cost to implement? 
 

 Not that we are currently aware of.  However actively exploring greater 
traceability and track and trace technologies is something the industry is 
proposing as part of the alternative measures put forward by the industry to 
tackle fraud. 
 

Q47. What considerations must Government take into account to ensure the 
beer industry could introduce supply chain legislation successfully? 
 

As with fiscal marks, the key considerations for the brewing industry are fairness, 
proportionality, effectiveness, legal concerns and minimising disruptions to legitimate 
operations.  The Government would need to be certain that the scale of the issue 
and the extent that this measure would mitigate it could be justified. We do not 
believe this is currently the case, or that current technology could make this 
economically viable.  

 

 It should consider whether the introduction of such legislation is necessary, 
proportionate or appropriate, in light of the fact that (for the reasons already 
described) it would impose huge costs on industry and that its effectiveness 
would be limited by current technology. 

 Such legislation is also unnecessary because many of its key objectives can 
be and are being achieved by means of the voluntary anti-illicit trade 
programmes that industry members have already put in place. These 
programmes could be reviewed and validated by HMRC, and, if necessary, 
further enhanced – this would provide a far more cost effective solution that 
that currently envisaged by the Consultation Document. 

 It is unclear what legal framework could be relied upon to enforce tracking & 
tracing by non-UK brewers. There are also important competition issues with 
seeking marking of individual brands whilst exempting directly competing 
products. 
 

Q48. Approximately how long do you consider the beer industry would need to 
introduce a) supply chain policies b) track and trace solutions? 
 

 We believe cost-effective track and trace solutions at bottle/can or case level 
are still some years away. 
 

Q49. To what extent do you think the objectives of this measure could be 
achieved without legislation, for example through voluntary due diligence on 
the part of suppliers etc. 
 

 We agree that certain supply-chain measures can be introduced voluntarily, 
with individual anti-illicit trade programmes audited by HMRC. However, 
legislation should be the last option. 
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 There is nothing in the Consultation Document to suggest that, in making its 
proposal for supply chain legislation, HMRC has taken due account of the 
efforts already being made by the industry or of enhancements that could be 
made to existing programmes without the need for legislation.   

 A further key to success is that it is not just the producers that undertake such 
programmes, but that wholesalers and distributors should also put stringent 
procedures in place. Several suggestions are included in the Alcohol Fraud 
Charter (Annex 3 to this response). 
 

Q50. What would be the total costs of implementation of this measure for your 
business/sector? Please distinguish one off costs of introduction from 
ongoing costs. 
 

 As mentioned above, we are not aware of an effective solution that could 
track and trace at bottle/can level though the beer supply chain.  Based on the 
technology they have developed, the tobacco industry estimate that the cost 
of installation for a single (cigarette) packaging line tracking at carton level 
only is in the region of £400,000. There are a large number of packaging lines 
in the UK and internationally involved in supplying the UK beer market. 
 

Q51. Do you have any other comments to make regarding supply chain 
legislation? 
 

 We believe the legal assessment undertaken by DLA Piper (see Annex 1) is a 
vital consideration in relation to these proposals. 
 

Q52. Do you agree with this impact assessment? 
 

 No. Supply chain legislation could lead to a significant change to the industry 
structure and would not be likely to be successful in tackling beer duty fraud. 
The extra costs imposed on the production of UK produced beer could lead to 
a greater proportion of UK beer consumption being sourced overseas. This 
would lead to the loss of UK jobs in brewing and the brewing supply chain.  
 

Q53. Are there any other impacts which should be taken into account? 
 

 HMRC has a legal obligation to consider the proportionality of its proposals for 
supply chain legislation, i.e. their likely effectiveness balanced against their 
cost and the availability of less restrictive solutions. The Consultation 
Document falls short in this regard. 

 Supply chain legislation would impose costly burdens on UK businesses while 
overseas businesses are likely to remain largely unaffected. This could give 
overseas businesses a cost advantage over UK businesses and lead to a shift 
away from UK produced beer towards imported beer, which would have a 
detrimental effect on UK employment.  

 Finally, the proposed restriction of duty-in-suspense along with supply chain 
legislation and fiscal marking, impose severe limitations on brewers‟ 
commercial flexibility to operate and grow their business in a jurisdiction in 
which they have made significant investment.   This cost is not quantifiable, 
but is it undoubtedly significant. 
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Q54. If you are a small business (less than 20 employees) please provide 
details of the costs and impacts of this measure on your business? 
 

 Not applicable. 
 

Q55. Do you believe HMRC should have the authority to require wholesale 
alcohol dealers to register? 
 

 Yes, we support compulsory registration of wholesalers as an important step 
in helping to combat duty fraud. 
 

Q56. Do you believe HMRC should have the authority to refuse, revoke or 
suspend a person’s ability to trade in alcohol? 
 

 Yes, for the same reasons as in question 55, provided that safeguards exist to 
ensure HMRC‟s powers are exercised fairly and proportionately. 

 
Q79.  Do you have any alternative suggestions for tackling wine fraud  
 

 Whilst we disagree with proposals for fiscal marks and supply chain legislation 
for beer, the introduction of these measures will inevitably lead to 
displacement in to wine, which is already potentially more profitable for 
fraudsters and with a higher value per bottle. Therefore such measures 
should only be considered for beer and wine together.  

 



 
43 

British Beer & Pub Association, Brewers‟ Hall, Aldermanbury Square, London, EC2V 7HR 

 
BRITISH BEER AND PUB ASSOCIATION 

HMRC CONSULTATION ON MEASURES TO ADDRESS ALCOHOL DUTY FRAUD 

LEGAL OPINION FOR RESPONSE TO THE CONSULTATION 

We have been asked to advise upon the compatibility with EU law of proposals made in a 

consultation document dated 2012 issued by HM Revenue & Customs (HMRC) under the 

heading "Alcohol Fraud - Legislative measures to tackle existing and emerging threats to the 

UK alcohol duty regime" ("the Consultation Document"). 

These proposals include a requirement to apply fiscal marks for product in small containers 

to be sold in the UK market and supply chain legislation imposing a responsibility on 

suppliers, in this case brewers, to ensure that their product does not feed the illicit market. 

The proposals also include the registration of alcohol wholesalers, but this opinion gives no 

view as to the compatibility of that proposal with European Law.   

1. Summary 

1.1 In summary our opinion is that these proposals should not be adopted by the UK 

Government because they  -  

(i) are generally disproportionate to the object desired to be achieved; 

(ii) are inconsistent with Articles 34 and 35 of the Treaty on the Functioning of the 

European Union (TFEU);  

(iii) are inconsistent with Council Directive 2008/118/EC, in that the proposals restrict 

commercial operators from enjoying the benefits of the system of duty suspension; 

(iv) would impose upon brewers obligations that are potentially anti-competitive for the 

purposes of Article 101 TFEU; 
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(v) would be likely to infringe the European Convention on Human Rights, and in 

particular Articles 6, 7 and 17 and, Article 1 of the First Protocol. 

 

2. Proportionality of the measures proposed 

2.1 It is clear from the BBPA's response to the consultation that the proposals for fiscal 

marks and supply chain legislation, if adopted, would impose substantial costs on the 

industry and the distribution chain. 

2.2 The objective of the legislation relating to fiscal marks and the supply chain is to 

reduce beer duty fraud.   

2.3 So far as the Consultation Document is concerned, the summary of impacts on 

pages 19 to 20 and 24 to 25 state that "Exchequer impacts can only be assessed 

once the design of the scheme is finalised".  For fiscal marks, the scheme is not 

described in sufficient detail for consultees to make any assessment as to whether it 

would be effective at all.  

2.4 In paragraph 3.18 of the Consultation Document the assumption is made that the 

fiscal mark would simply declare "UK duty paid" on a white background.  This mark is 

something which could be replicated by fraudsters with great ease by, for instance, 

producing counterfeit labels.  Although beer produced for the UK domestic market 

would be marked by brewers and apparently accounted for at the brewery gate, there 

will be no accounting by the fraudsters.  The proposals advance no system of control 

to contain this abuse.  Given the fact that the duty accounts for a substantial amount 

of the final selling price, it would be well worth fraudsters investing in machinery to 

produce falsely marked products.  They would be able to save 44p in duty and VAT 

on that duty, which would cover the cost of applying the mark.  The proposals in the 

consultation document are therefore fundamentally flawed.  Insofar as the proposals 
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would be  ineffective in dealing with beer duty fraud, the measures could never be 

proportionate.  

2.5 At the same time the summary of impacts makes it clear that those who produce 

qualifying goods will face additional administrative and compliance burdens, the cost 

of which is not yet known.  To introduce measures which will lead to cost to industry 

but will produce no impact in terms of the objective of the legislation is wholly 

disproportionate.  Proportionality also requires that the cost of operating a system of 

fiscal marks should be proportionate not only to the savings to the Exchequer but 

also to the value of the goods.  As can be seen from the BBPA response to the 

consultation, the typical retail selling price of a bottle or can of beer is £0.89, of which 

£0.53 is typically tax.  This must be compared with £17 for a litre bottle of spirits of 

which some £13 would be tax, and £7.47 for a pack of twenty cigarettes, including 

£5.83 for tax.  The cost of adding  or removing marks after the original packaging line 

would be likely to  remove any profit for the trader but also prevent the recovery of 

some of the manufacturing, packaging and distribution costs.  This is not only 

disproportionate and discriminatory, but may produce a situation in which only 

fraudulent sales would be viable. 

2.6 This is a radical difference.  The fact that the tax stamp regime has been adopted for 

tobacco and spirits cannot be taken to mean that such a system would be 

proportionate for beer. 

2.7 It is far from clear that the imposition of fiscal marks for spirits and tobacco had any 

significant impact on duty recovery.  Whilst  the situation for beer is clearly different 

from either of those products, any attempt to justify the use of fiscal marks would 

need to include a clear explanation of the tangible benefits achieved by those 

measures.  If it cannot be demonstrated that fiscal stamps have substantially reduced 



 
46 

British Beer & Pub Association, Brewers‟ Hall, Aldermanbury Square, London, EC2V 7HR 

duty fraud in those markets, it is highly unlikely that fiscal marks for beer would 

produce any such benefit. 

2.8 As far as the supply chain legislation proposal is concerned, the obligation placed on 

brewers would be - 

"3.38 to carry out due diligence checks of their supply chains to satisfy themselves that 

they are not: 

 supplying packaged beer to persons who are likely to divert it into the UK; 

 supplying packaged beer whether the nature or circumstances of the supply makes it 

likely that it could be resupplied to others who may divert it into the UK; 

 otherwise facilitating diversion of packaged beer into the UK". 

2.9 As explained below, due diligence checks necessary to satisfy these requirements 

are likely to be contrary to European competition law.  Moreover they will be 

impractical because of the nature of commercial relationship between brewers and 

their customers, and the fact that they are actually in competition with each other.   

2.10 Insofar as those obligations imposed cannot be effectively complied with, or not 

complied with sufficiently to have an impact on beer duty fraud, the measures are 

again ineffective and therefore disproportionate. 

2.11 Proportionality also requires that measures adopted should not exceed the limits of 

what is appropriate and necessary in order to attain the objective pursued;  when 

there is a choice between several appropriate measures recourse must be had to the 

least onerous, and the disadvantages caused  must not be disproportionate to the 

aims pursued.  The disadvantages  associated with the measures proposed are so 

substantial that those measures cannot be considered proportionate. 
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3. Inconsistency with Articles 34 and 35 TFEU 

Fiscal marks 

3.1 Paragraph 3.19 of the Consultation Document suggests that a permanent, non-

removable fiscal mark would be applied to each individual can or bottle of beer.  

3.2 Paragraph 3.20 proposes that the mark should be included in the indelible print on 

the can cylinder or printed on top of the can.  For glass bottles, the mark would 

ideally be incorporated in a 'securely fixed bottle label'. 

3.3 Paragraph 3.26 of the Consultation Document states that "In exceptional 

circumstances business may wish, legitimately, to export UK duty paid goods to other 

EU or third country markets when they do not immediately have access to duty 

suspended storage or distribution facilities.  In these circumstances, and as is 

common with other fiscal marks regimes, the fiscal mark would be required to be 

removed, obliterated, or permanently obscured before export takes place.  Any 

solution would have to be permanent but not harmful to the packaging or the 

contents". 

3.4 Paragraph 3.21 of the Consultation Document states - 

"EU law requires that UK fiscal marks are made available to tax representatives and 

warehouse keepers authorised by the competent authorities in other Member 

States.4". 

3.5 With this in mind the specification of the fiscal mark would be made available to tax 

representatives and warehouse keepers in other jurisdictions in precisely the same 

format as for UK businesses.  At the same time paragraph 3.19 of the Consultation 

Document proposes that - 

                                            
4
 Article 39 of Council Directive 2008/118 
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"It is assumed that the application on fiscal mark by incorporation into packaging at 

manufacturing stage would be more cost-efficient than applying/printing a fiscal mark 

at any other stage later in the supply chain". 

3.6 Whilst it can be seen that it might be possible (though inevitably costly) for brewers in 

other Member States or third countries to order packaging including the fiscal mark 

which would effectively be applied during the packaging process, it is difficult to see 

how this would assist tax representatives or warehouse keepers who needed to affix 

the fiscal mark.  The Consultation Document appears to assume that it would never 

be necessary for importers in the UK to apply the fiscal mark.  However if qualifying 

beer produced in another Member State did not bear the fiscal mark when imported 

there would have to be some way it could be applied by the importer.  This would, at 

the very least, involve some packaging line equipment, and as far as cans are 

concerned there is no obvious way in which the mark could be applied.  Insofar as 

this is the case, the fiscal mark would not be permitted under Article 39 of Council 

Directive 2008/118/EC.   

3.7 Furthermore, the Consultation Document makes no attempt to resolve the inevitable 

conflict between the "permanent, non-removable” fiscal mark described in para 3.19 

and the requirement that the fiscal mark would be required to be removed before 

export, as stated in paragraph 3.26.  It is uncertain that any technology currently 

exists that would be able to satisfy these conflicting requirements, but insofar as it 

might be developed, it will no doubt be expensive and require exporters themselves 

to have access to some form of packaging or repackaging line equipment.   

3.8 Any effective requirement that importers or exporters should have to invest in 

expensive re-packaging equipment in order to import or export goods is a clear 

quantative restriction on import and exports for the purposes of Articles 34 and 35 
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TFEU.  These are costs which would not be borne when domestically produced 

goods are sold in the UK.  

3.9 An estimate of the actual costs involved in the BBPA's principal response to the 

consultation indicates that, at a minimum, the cost of applying a fiscal mark other 

than on the original packaging line would be some £0.10- £0.15 per container.  It is 

clear from these estimates that the actual costs of dealing with the affixation or 

removal of the mark at a stage after original packaging has taken place would be 

wholly disproportionate to the ex-tax value of the product and would be more than 

sufficient to ensure that almost no trade, and therefore no imports or exports, could 

take place on that basis.  This makes it clear that the quantative restriction referred to 

above is not merely theoretical but actually decisive. 

3.10 Inconsistency with Council Directive 2008/118 EC 

3.11 Article 17 of this directive states that - 

"1.  Excise goods may be moved under a duty suspension arrangement within the 

territory of the Community, including where goods are moved via a third country or a 

third territory: 

(a) from a tax warehouse to a: 

[...] 

(i) another tax warehouse;". 

3.12 Article 7 of the directive states that - 

"1.  Excise duty shall become chargeable at the time, and in the Member State, of 

release for consumption.   
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2. For the purposes of this directive, 'release for consumption' shall mean any of the 

following: 

(a) the departure of excise goods, including irregular departure, from a duty 

suspension arrangement;". 

3.13 Article 7.3 of the directive deals with the time of release for consumption.  However, it 

does not suggest that this could ever occur in a situation where goods under 

suspension of duty are dispatched from one tax warehouse to another.  The 

inevitable conclusion to be drawn is that undertakings are entitled to move excise 

goods under suspension of duty from one tax warehouse to another without those 

goods being regarded as released for consumption.   In other words those goods can 

make that movement under continued duty suspension. 

3.14 However, paragraph 3.22 of the Consultation Document suggests that the full 

amount of the UK duty should be accounted for at the "brewery gate" for UK 

produced fiscally marked beer.  The "brewery gate" would be defined as the point 

"beer is released to home use from a registered brewer or packer, or from a trade 

facility warehouse responsible for packing beer".  Further "unmarked beer destined 

for the EU would still be able to move in duty suspense within the UK".  

3.15 This suggests that the general right guaranteed by the directive for undertakings to 

move excise goods between tax warehouses under suspension of duty would be 

negated by the legislation.  This would amount to a clear failure to maintain adequate 

implementation of the directive and, therefore, an infringement by the UK of Article 4 

of the Treaty on European Union (TEU). 

4. The imposition of anti- competitive and impractical obligations on brewers 
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4.1 The supply chain legislation would impose upon brewers obligations that are 

potentially anti-competitive for the purpose of Article 101 TFEU and are 

impracticable. 

4.2 In paragraph 3.32 of the Consultation Document, it is stated that - 

4.3 "Under supply chain legislation, a responsibility is placed on suppliers to ensure that 

their product does not feed the illicit market.  Supply chain legislation can help tackle 

the availability of goods for fraud by: 

 imposing controls at the beginning of supply chains; 

 making suppliers responsible for checking their customers and the legitimacy and 

nature of supplies; and 

 facilitating a joint approach between suppliers and HMRC which robustly addresses 

the availability of goods for fraud". 

Under paragraph 3.34 of the Consultation Document- 

"Supply chain legislation would require those supplying beer to recognise their 

responsibility and take all reasonable steps to prevent fraud by: 

 carrying out due diligence and reasonable care in relation to their customers by 

requiring the creation and maintenance on a written supply chain policy; 

 introducing a system to track and trace goods so that customer details and 

supply chain intelligence can be used to facilitate a joint approach between 

HMRC and brewers". 

4.4 The essence of the written supply chain policy would be to "know your customer".  At 

one level this might simply mean that the brewer's customer is itself a legitimate 

trader.  Brewers will check their customers' creditworthiness, telephone numbers, 
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bank details and payment methods, premises and the customer‟s own customer 

acceptance procedures as well as matters such as good employment relations and 

environmental policies.  These checks can provide a strong indication that the 

brewer's customer is a responsible trader. 

4.5 However, in order to gain information relevant to downstream duty fraud (the “know 

your market” requirement) it would be necessary to enquire into the customer's own 

sales. This might in principle be useful if  those sales were such as to give rise to 

suspicion of duty fraud. Suppliers would have to gather information about the sales 

made by their customers to other traders, wholesalers or retailers.  This would 

include information relating to the identity of the brewer's customer, and, for instance, 

the volumes of product sold.  To give a full picture it might be necessary to obtain 

information about sales of other brewers' brands. 

4.6 Ultimately, all brewers are capable of supplying any or all of their immediate 

customer's customers.  To that extent brewers are direct horizontal competitors of 

their own customers.   

4.7 Wholesalers supplied by brewers exist because they are able to use their efficiencies 

and their ability to take supplies from a number of suppliers to make an attractive 

offer to their own customers.  Brewers would be in a position to approach those 

customers with attractive offers if they knew the identify of those customers and the 

volume they were taking.  The very existence of a wholesaler therefore depends on 

being able to keep the identity of his customers, the volume being supplied to them 

and the whole way in which he conducts his business private and confidential, and 

certainly not known to brewers that supply him. 

4.8 It is a fundamental principle of European competition law that confidential 

information, that is competitively sensitive, should not be exchanged between 

competitors.  The brewers and wholesalers are direct competitors in that they can 
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both supply the customers of the wholesaler.  The wholesaler must not therefore, by 

virtue of Article 101 TFEU, pass commercially and competitively sensitive information 

to his supplier.  To do so would be to risk the wholesaler's trading position becoming 

undermined by competition from the supplier.  This would clearly produce anti-

competitive results.  Moreover, it would be unlawful for the brewer to agree with the 

customer that it would not compete with the customer for supply to the customer's 

customers. 

4.9 Moreover, because of these realities, it is extremely unlikely that any wholesaler 

would be prepared to give this information to a supplying brewer.  In the very unlikely 

situation where the supplying brewer was able to bring pressure to bear on the 

wholesaler the wholesaler would be likely to give entirely false and misleading 

information to the brewer.  This would be done for perfectly proper reasons and to 

ensure compliance with competition law. 

4.10 It is therefore clear that requiring brewers to adopt written policies amounting to 

"know your market" in a sense that would require brewers to routinely elicit customer 

information from their own customers would be contrary to Article 101 TFEU and 

again constitute an infringement by the UK of Article 4 of the Treaty on European 

Union. 

4.11 It is also clear that any such policy adopted by brewers would be ineffective since it 

would be undermined by the quite proper behaviour of wholesalers.  Insofar as a 

brewer was able to detect that information supplied by a wholesaler was inaccurate 

and misleading, the most obvious cause would be the wholesaler's concern about 

the viability of his business and compliance with competition law.  The most obvious 

reason would not be that the wholesaler was engaged in supplying customers who 

were committing beer duty fraud.   
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4.12 Apart from the inherent potential illegality of these proposals, the legislation would be 

disproportionate since it would be calling upon brewers to pursue an ineffective policy 

that would not have any beneficial impact on beer duty fraud. 

5. Compliance with the European Convention on Human Rights 

5.1 Article 6 of the Convention provides:- 

"1. In the determination of his civil rights obligations or of any criminal charge 

against him, everyone is entitled to a fair and public hearing within a reasonable time 

by an independent and impartial tribunal established by law". 

5.2 The essence of Article 6 is to ensure that any civil award or penalty imposed against 

an individual can be challenged in a court of law.  

5.3 Article 7 of the Convention makes it clear that "no one should be held guilty of any 

criminal offence on account of any act or omission which did not constitute a criminal 

offence under national or international law at the time when it was committed". 

5.4 The purpose of Article 7 is to ensure that no one is convicted of an offence in 

circumstances where they could not know that they were committing that offence.  

However, the principle underlying Article 7 can be applied in situations not involving 

legislation enacted after the "offence" was committed.  The principle is based on the 

underlying assumption that conviction for an offence can only occur where an 

individual has a genuine choice as to whether or not he commits the offence.  If the 

nature of the offence is itself such that is impracticable for the individual to avoid the 

commission of the offence because, for instance, the law requires him to do 

something that he cannot reasonably achieve, then no conviction can be maintained. 

5.5 If compliance with supply chain legislation would be completely impracticable, an 

offence will be committed simply by trading in the ordinary course. 



 
55 

British Beer & Pub Association, Brewers‟ Hall, Aldermanbury Square, London, EC2V 7HR 

5.6 Moreover Article 17 of the Convention makes it clear that no State has any right to 

perform any act aimed at the destruction of any of the rights and freedoms set forth in 

the Convention otherwise than provided for in the Convention.  The Convention does 

not contemplate criminal liability arising in the circumstances described above. 

5.7 As far as penalties imposed upon brewers following any conviction are concerned, 

these would involve a breach of Article 1 of the First Protocol to the Convention.  This 

would follow from the fact that the Articles previously mentioned would have 

themselves been infringed.   

5.8 The conclusion therefore is that it is likely that the supply chain legislation proposed 

contravenes the European Convention on Human Rights. 

6. Conclusion 

6.1 The inescapable conclusion to be drawn down from this analysis is that the 

introduction of fiscal marks and supply chain legislation would be disproportionate 

and in conflict with the TFEU and TEU.  The supply chain legislation is also likely to 

infringe human rights. 

DLA Piper 

7 July 2012 
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Annex 3 
Additional measures to tackle duty fraud  
 
The UK brewing Industry is committed to continuing to work with HMRC and supply-
chain partners to support and enhance the current alcohol fraud strategy and we 
recommend the following measures to help further reduce the level of alcohol fraud:  
 
1. BBPA to collate duty-in-suspense sales from brewers by trade channel to assist in 
(a) monitoring the volume and trends in this market and (b) produce a robust upper 
and lower bound estimate of beer fraud.  
2. Individual brewers to continue to supply HMRC with a regular detailed breakdown 
of sales to customers in duty-to-suspense to both UK and EU, including volumes.  
3. Brewers to continue to review due diligence processes and implement rigorous 
know-your-customer programmes. BBPA to develop minimum recommended 
requirements consummate with size and risk1.  
4. Brewers to provide timely information and intelligence on suspicious trading 
patterns and from due diligence actions  
5. Brewers to investigate cost-effective technologies and how voluntary UK-specific 
labelling2 could enhance tracking capabilities and respond in a timely manner to 
track-and-trace requests from HMRC  
6. HMRC to provide a dedicated point of contact for brewers to feed-in intelligence 
on suspected fraudsters  
7. HMRC to seek similar commitments on traceability, provision of customer 
information, intelligence sharing and due-diligence programmes from wholesalers 
and other beer and wine supply chain agents  
8. HMRC to pursue enhancements to EMCS to help assist in identifying fraud and 
fraudsters3.  
9. HMRC and UKBA to actively pursue ways of improving the monitoring and 
tracking of consignments of alcohol entering UK ports and act accordingly to start re-
balancing the risk and reward away from those involved in alcohol smuggling4  
10. A joint anti-fraud task force is set-up to monitor and evaluate progress against 
actions, share insights and consider any additional proposals.  
 
In terms of additional supporting regulation, the BBPA supports a consultation on 
licensing of wholesalers / reviewing registration requirements for bonded 
warehouses (including those selling goods within warehouses) as well as enhanced 
book-keeping requirements for wholesalers and retailers of alcoholic beverages. 
However we do not support fiscal markings for beer or additional supply chain 
legislation which would be completely disproportionate, imposing huge additional 
cost and complexity on the brewing sector. We fully endorse the view of the National 
Audit Office that HMRC actively pursue more criminal prosecutions against those 
involved in fraud. 
 
 
1Subject to OFT approval  
2 For example UK health guidelines will be on 90% of beer bottles and cans by December 2013  
3 EMCS currently provides almost no intelligence to HMRC as can only look at single movements. This should be an essential 
anti-fraud tool in looking at unusual patterns/trends, journey times, etc. Currently there is no requirement to include the owner of 
goods being moved which would seem a crucial piece of information.  
4 This should include pre-notification and recording of ARCs, investigating separate lanes at ports, technologies for bulk 
scanning, regular and higher profile searches, visual warnings and publicity of tough actions taken against smugglers. 
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Annex 4 
 
BBPA members 

AB Inbev UK Ltd 
Admiral Taverns Ltd 
Adnams plc 
Arkell's Brewery Ltd 
Barracuda Group 
Black Sheep Brewery plc 
Brakspear Pub Company 
Budweiser Budvar UK Ltd 
C & C Group plc 
Carlsberg UK 
Camerons Brewing Company 
Charles Wells Ltd 
Daleside Brewery Ltd 
Daniel Batham & Son Ltd 
Daniel Thwaites plc 
Diageo plc 
Elgood & Sons Ltd 
Enterprise Inns plc 
Everards Brewery Ltd 
Frederic Robinson Ltd 
Fuller Smith & Turner plc 
George Bateman & Son Ltd 
Gray & Sons (Chelmsford) Ltd 
Hall & Woodhouse Ltd 
Harvey & Son (Lewes) Ltd 
Heavitree Brewery plc 
Heineken UK Ltd 
Heron and Brearley Ltd 
Holden‟s Brewery Ltd 
Hook Norton Brewery Co Ltd 
Hydes Brewery Ltd 
iNTERTAIN Ltd 

JC & RC Palmer Ltd 
J D Wetherspoon 
J W Lees & Co (Brewers) Ltd 
Joseph Holt Ltd 
Kurnia Group 
Liberation Group 
Maclay Group Ltd 
Marston's plc 
McMullen & Sons Ltd 
SAB Miller 
Mitchells & Butlers plc 
Mitchell‟s of Lancaster (Brewers) Ltd 
Molson Coors Brewing Company (UK) 
Ltd 
Punch Taverns plc 
R W Randall Ltd 
Robert Cain & Co Ltd 
Route Organisation Ltd 
S A Brain & Co Ltd 
Shepherd Neame Ltd 
St Austell Brewery Co Ltd 
T & R Theakston Ltd 
The Black Sheep Brewery plc 
The Felinfoel Brewery Co Ltd 
Thomas Hardy Brewery/Packaging Ltd 
Timothy Taylor & Co Ltd 
Titanic Brewing Co Ltd 
Wadworth & Co Ltd 
Weston Castle Ltd 
Young & Co‟s Brewery plc 
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