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Good morning.  My name is Gerard L. Conway, Esq.  I am the Senior Vice-President/Chief Legislative Counsel for the Medical Society of the State of New York.  On behalf of the State Medical Society and the almost 25,000 physicians, residents and students we represent, let me thank you for providing us with this opportunity to present organized medicine’s views on the proposed budget and how it relates to the future of the health care delivery system in New York State.  Let me begin by stating that all of organized medicine recognizes the difficult fiscal situation that the State of New York and its residents now face. We are ready to do our part to assure that this challenge is addressed meaningfully, comprehensively and equitably. Moreover, we have a number of suggestions which if effectuated would produce significant savings to the state and to our overall health care delivery system. These proposals will not diminish quality and access but on the contrary they will enhance the extent to which we succeed in achieving these goals.
1. Address Medical Liability Reform in the Context of the State Budget for Fiscal Year 2010-2011.

In each of the last two legislative sessions, the Legislature and Governor Paterson have enacted legislation that held medical liability premium rates level, thereby preventing for the 2008-09 and 2009-2010 policy years, the imposition on physicians of a medical liability insurance rate increase or the imposition of a surcharge to make up for past insurance company deficits. While vitally important, the action by the Legislature and the Governor provides physicians only a temporary reprieve.  Unless additional legislative action is taken in the near future, physicians potentially will incur more staggering increases in the cost of liability insurance- increases that they cannot afford and that will drive many of them from practice in New York State.  As was stated in an August 2008 Newsday editorial following the enactment of the first freeze, this temporary freeze “…won’t end the punishing long-term run-up in the cost of insurance.  But it does buy time for Albany to fashion a more lasting remedy – time that must be put to good use.”  

Without this freeze and the freeze enacted in 2009, it would have been necessary to increase premiums by double digit amounts each year. At least part of that increase was ascribed to the need, articulated by then Insurance Superintendent Eric Dinallo, to surcharge physicians up to 8% of their annual premiums in this and in future years to make up for previous insufficient premiums collected by insurers in past years.  

Let me be clear on this. Given the incredible increases in practice costs and the constant downward pressure on health care provider compensation imposed by huge and increasingly for-profit health insurers, liability premium increases at this level would devastate New York State’s health care system.

And as Governor Paterson himself said in signing the Legislation creating the freeze:

“I want to thank the Legislature for stabilizing malpractice rates for the short term, thereby insuring our doctors can continue to provide quality care in New York without getting suffocated by more back-breaking fiscal burdens.  However, our work is now cut out for us, and we remain committed to creating comprehensive and meaningful medical malpractice reform”.

The increases deemed necessary by the Superintendent in 2008 would have been on top of premium increases of 14% imposed on physicians in 2007, and the 55-80% increases in premiums paid by New York’s physicians over the previous 5 years, bringing the premiums paid by many specialists in New York to amounts in the hundreds of thousands of dollars.  Even with the freezes which have been implemented, for just a single year of coverage:

· a neurosurgeon on Long Island pays over $300,000; 

· an Ob-GYN in Brooklyn or Queens pays $173,065; and 

· an orthopedic surgeon in Westchester County or Manhattan pays almost $110,000.

These unaffordable rate levels were reached because, before the rate freeze, high risk specialties such as OB GYN, Neurosurgery, General Surgery and Orthopedic Surgery incurred dramatic increases in their premiums. Between the 2002-03 policy year and the 2007-08 policy year, rates for each of these high risk specialties increased by 63% in Buffalo and as high as 80% in the outer Boroughs of New York City.  And the sizeable rate increases over these five years were not experienced by specialists alone. Primary care physicians, including internists and emergency room physicians, experienced 63% increases in the Buffalo area, 72% increases in the lower Hudson Valley, Manhattan and Long Island and 80% increases in the outer Boroughs of New York City. 
These unbearable increases have forced many physicians to move out of state, retire early, or modify their practice. In Erie County alone, since 2007, 10 primary care physicians have moved out of state.  Communities in the Northern Adirondacks cannot attract or even retain primary care physicians. The exodus from New York is not limited just to primary care physicians. There is also a measureable loss of specialists across New York. Since 2002, over 250 MLMIC-insured OB-GYNs have sharply curtailed their deliveries by changing their classification from obstetrics to gynecology or family practice, including 75 in just the last year alone. In Suffolk County alone in 2007, 14 OBGYNs left practice altogether or downgraded their practice to include only gynecology and will no longer perform obstetrics.  AlI of the obstetrical services at Peconic Bay Medical Center are provided by a three member OBGYN practice. Their practice income has dropped to a level which is about the same that these dedicated physicians made as residents in 1985.  In Oswego County, there remains only one OB GYN practice. Medical liability premium costs there have increased by 63% (from $32,539 to $53,151). These dedicated OBGYNs have been able to meet the needs of their patients by remaining on call 24/7, often sleeping overnight at the hospital. This is not sustainable. Our communities can not afford to continue to lose talented and dedicated physicians.

While these and other costs continue to rise, physicians are being squeezed by the ongoing efforts of health plans to constrain reimbursement for health care services.  Moreover, physician Medicare reimbursement has essentially remained flat since 2001, and will be cut by an astounding 21% in just a few weeks unless Congress acts to end a payment methodology which all agree is grossly flawed. 

The enormous costs of our liability premiums are driven by a wildly unpredictable medical liability adjudication system that numerous studies have concluded results in cases where awards are made despite the absence of any negligence whatsoever.  

· For example, in one recent review of closed claims in the New England Journal of Medicine, it was shown that, in more than 1 out of 4 claims, a patient was awarded payment where no negligence was committed, or a patient was not awarded payment where there was negligence.

· The famous Harvard Study, cited by the trial bar as an example of incompetence in the health care system, was actually an indictment of the civil justice system.  It showed that over 80% of the persons who sued for malpractice were not victims of negligence. Frankly, encouraged by the constant advertisements of the trial bar, these plaintiffs were simply buying their lottery ticket. 
· And yet, every five years 65% of the neurosurgeons currently insured by MLMIC are  sued and almost 50% of its OB-GYNs, and other surgical specialists are sued.  

The studies show that very frequently settlements are made based upon the severity of an injury rather than on the existence of negligence.   

Moreover, while approximately 2/3 of all medical liability suits result in no payment, the costs of defending these cases are extensive and significantly add to the astronomical cost of medical liability insurance.  For example, MLMIC has spent over $725 million in this decade alone to defend physicians and hospitals on whose behalf no payment is ever made to the plaintiff.  

The fact remains that without resolution of the medical liability premium crisis, access to physician services, both in private physician offices and in critical hospital inpatient and ambulatory care settings will be impacted to an extent which few can imagine.

The Medical Society of the State of New York along with each of its constituent County Medical Societies believes that resolution of this crisis must be accomplished in the context of the State Budget for fiscal year 2010-2011 and beyond.  

Meaningful medical liability reform will result in savings to the entire state by way of reduced liability costs for hospitals, clinics and ambulatory care facilities.  State budget cuts in payments to providers would be very painful and would clearly harm access for patients. If such cuts must be made this harm can and must be ameliorated by lowering malpractice insurance costs. If the premium liability burden is reduced, more physicians will be able to remain in practice.  

We note that the proposed budget for fiscal year 2010-2011 announced earlier this week includes a package of $1 B in health care funding reductions which will affect almost every sector of the health care community, particularly the hospital, nursing home and home care sector. The budget also imposes approximately $900M in dedicated taxes and assessments.  Additionally, the health insurance industry, an industry which has extracted significant equity from our health care system for exorbitant corporate salaries and profit would also be made to re-invest that equity through more stringent medical loss ratios and more rigorously controlled premium levels. We must note, however, that the proposed budget, while inflicting  pain upon virtually every societal sector, does not affect any change to our prohibitively expensive but miserably failed civil liability system. The liability system in New York State is hurting everyone. It hurts individuals. It hurts government operations and schools. It hurts businesses and homeowners. And, of course, as I have described today, it hurts our healthcare system. The problem of the medical liability adjudication system does not just impact physicians – it impacts the cost of all health care.  This was highlighted by President Obama in a speech to Congress last September in which he stated that he has “talked to enough doctors to know that defensive medicine may be contributing to unnecessary costs”.   Studies have shown that billions of dollars in health care costs are unnecessarily spent each year due to the practice of “defensive medicine”, such as unnecessary MRIs, CT scans and specialty referrals.  The costs of this phenomenon vary based upon the studies, but are undoubtedly immensely significant.  One 2002 study by HHS indicated that $60-$108 billion was spent on defensive medicine.  A Lewin study concluded that $36 billion could be saved over 5 years by reducing “defensive medicine” costs.  More recently, a 2008 study by the Massachusetts Medical Society of eight specialties indicated that $1.4 billion was spent annually in just the state of Massachusetts alone for “defensive medicine” purposes.  Moreover, A recent study from the Congressional Budget Office concluded that enactment of meaningful medical liability reform could result in significant savings to various federal and state health insurance programs.  According to the CBO study, such reforms could produce savings of $41 billion over the next ten years to the Medicare, Medicaid, State Child Health Insurance and Federal Employee Health Benefit Programs. 

It is inconceivable in our view to allow such a failed system to go unreformed, while all other societal sectors are being asked to share the pain which confronts us as a society. Our patients and the business and public entities that finance healthcare delivery have a right to ask, “Why should the grotesque excesses of the inequitable and failed tort system be immune from reform”? Our answer is clear. The tort system – and the trial lawyers who benefit from it- must play their part in addressing the unprecedented financial crisis besetting our state. The failed tort system must be fundamentally reformed. Meaningful medical liability reform will result in savings to the entire state by way of reduced liability costs for hospitals, clinics and ambulatory care facilities.  State budget cuts in payments to providers will be very painful and will threaten access for patients. This pain can be lessened by lowering malpractice insurance costs. If the premium liability burden of physicians is reduced, more physicians can remain in practice and our hospitals and clinics will be able to avoid some cuts that would otherwise be necessary.  
2.) Continuation of an Adequately Funded Excess Medical Liability Program

We are grateful that Governor Paterson has proposed to continue this extremely necessary program in the proposed budget and we urge that the Legislature include funding for the Excess program in the final budget adopted for 2010-2011. The Excess Medical Liability Insurance Program provides an additional layer of coverage to physicians with hospital privileges who maintain primary coverage at the $1.3 million/$3.9 million level. The cost of the program since its inception in 1985 has been met by utilizing public and quasi-public monies. Beginning January 1, 2002, monies from the Health Care Reform Act’s (HCRA’s) tobacco control and initiatives pool were allocated to fund the cost of this program.  The 2009-2010 State Budget adopted by the Legislature included funding to cover the cost of the program through June 30, 2010. The Excess program was extended by Chapter 58 of the Laws of 2008 until June 30, 2011. Importantly, the proposed state Budget for 2010-11 would appropriate $127.4M for the Excess program but would delay payment of such monies to the medical liability carriers from March 2011 to July 2011.   

The Excess Medical Liability Insurance Program was created in 1985 as a result of the liability insurance crisis of the mid-1980’s to address concerns among physicians that their liability exposure far exceeded available coverage limitations.  They legitimately feared that everything they had worked for all of their professional lives could be lost as a result of one wildly aberrant jury verdict. This fear continues since absolutely nothing has been done to ameliorate it. The size of verdicts in New York State has increased exponentially.  From 1999-2005, 59% of all verdicts exceeded $1 million, thereby making the continuation of the Excess liability coverage even more essential today than when first authorized. Consequently, approximately 25,000 physicians currently have excess coverage.

The severity of the liability exposure levels of physicians makes it clear that the  protection at this level is essential.  However, given the realities of today’s declining physician income levels and the downward pressures associated with managed care and government payors, the costs associated with the Excess coverage are simply not assumable by most physicians in today’s environment.  Indeed, as mentioned earlier, the ability of a physician to maintain even the primary medical liability coverage is increasingly compromised as a result of escalating costs and decreasing reimbursement. It is important to note finally that the Excess program is not a solution to the underlying liability problem in New York State. That problem is caused by the failed civil justice system and the real solution is reform of that system. Without Excess, however, many physicians will be unable to continue to practice thereby increasing expenses as a result of the need which patients will have to access care in other higher cost settings or, worse yet, such patients will go without care.  
3.) Improving Performance of the State Medicaid Program

The Medical Society of the State of New York has fought for decades to secure meaningful payment reform for physicians under Medicaid.  The medical community is grateful that over the past two years the Governor and Legislature heeded our pleas for reconfiguration of the state Medicaid program. Such reimbursement reform, we have long argued, would enhance access and save money.  Effective last January, physician payment under Medicaid for ambulatory care provided at a hospital based or community clinic or in a private physician’s office was substantially increased to slightly more than sixty percent of Medicare. In most cases, this is an increase of over thirty-five percent, bringing physician fee for service reimbursement to 75% of Medicare. Additionally, office-based physicians practicing in Health Professional Shortage Areas now also receive a ten percent payment enhancement on reimbursement received for care provided to patients covered by Medicaid. Moreover, patient visits in physician offices and clinics which are scheduled and occur in the evening (after 6PM), on weekends or on holidays are receiving a supplemental payment of $8/visit. 

MSSNY is greatly appreciative of the movement toward a fairer Medicaid payment model. However, MSSNY believes that we must restructure Medicaid to eliminate the distortions which have significantly diminished the program as it exists in New York State. Medicaid costs too much because its payment structure is not consistent with clinical needs. Medicaid as historically administered fails the taxpayer, fails the provider and most importantly fails its intended beneficiaries—our state’s most needy citizens.  The Medicaid fee schedule must be made at least equal with that of Medicare, perhaps through the implementation of a trend factor. In fact, MSSNY advocated or this as part of its advocacy for federal health care reform. Such a provision was contained in the House version of health care reform. MSSNY will continue to work toward this objective.  Payment reform along with other steps to promote care delivery in the physician practice setting will, over time, result in physician re-involvement in the Medicaid program, enhanced quality and lower cost. MSSNY is committed to increasing access to quality health care for the Medicaid population. Our commitment can only be successfully met through a successful campaign that educates physicians about the enhancements to Medicaid as well as the public about their improved access to a medical home.  Such a campaign is necessary to overcome years of failure. MSSNY is working with the Department of Health’s Office of Health Insurance Programs (OHIP) to educate physicians on the revised Medicaid payment structure.
MSSNY over many years has advocated for significant revision of the utilization threshold approval process.  Until now, the Medicaid Utilization Threshold (MUTs) process has been complicated, slow and seemingly oblivious to quality patient care.  A ten visit threshold applied to all patients, regardless of health status and the process through which physicians could obtain override authority was paper-based and time consuming.  A new process, implemented last July, is expected to be more responsive to individual patient needs as it will now customize the utilization thresholds based on the clinical diagnosis of the patient and the severity of the patient’s condition as gleaned from physician claim forms.  It is intended that the new utilization thresholds for office visits will be more representative of patient health status thereby reducing the need for physicians to make override requests. Moreover, the UT override process will be automated and will enable a physician to review a patients’ current utilization threshold status to determine if an override request is needed. In the event that a provider must obtain a UT service authorization, they must go through the Medicaid Eligibility Verification System (MEVS).  Since last July, there has been a considerable decline in the number of Threshold Override Applications.  MSSNY will continue to work with OHIP to assure that the UT limits are appropriately representative of clinical considerations and that the override system and web portal are easily accessible to physicians and provide physicians with a manageable and reliable mechanism for review by physicians in the same or similar specialty.  It is important to note, however, that the MUTs process was implemented long ago - well before retrospective review, the Office of Medicaid Inspector General’s work to reduce fraud and abuse and the enhanced use of health information technologies.  These latter efforts have made the MUTs system, however streamlined and improved, unnecessary and costly.  Consequently, MSSNY urges the passage of legislation as part of the budget which would eliminate the necessity for physicians to submit separate UT requests prior to billing.

Payment reform and implementation of changes to lessen the administrative hassles associated with the Medicaid program including elimination of the MUTs system will produce a more favorable environment for physician participation in the Medicaid program. There can be no doubt that enhanced physician participation in a more fair Medicaid program will move us toward realizing our shared objectives of enhanced efficiencies and improved health outcomes for this challenging population. 
Finally, we have had discussions with the Division of the Budget as well as others concerning several clinical initiatives which, if undertaken in New York State, could produce immediate first year savings to our State’s Medicaid program measured in the hundreds of millions of dollars. We will mention here just one of these initiatives - an evidence-based program directed to both fall prevention and pneumonia immunization. Currently, New York spends $860M every year on these two geriatric conditions. An existing fall prevention program targeted Medicaid dual eligibles in Pennsylvania, Florida and a focused program in New York City. The program yielded 50% savings on hospital costs; 65% savings on nursing home care and 20% savings on outpatient rehabilitation. The pre-hospitalization and in-hospital pneumonia immunization projects, according to recognized professional literature, will yield savings of approximately fifty percent of the monies now spent on this condition. We believe that there are significant savings to our State which can be achieved through these and other clinical initiatives which involve patients, their families, their physicians and other care providers. We are anxious to meet with you and your staffs to discuss in much greater detail these and other clinical initiatives which will both enhance care and save substantial financial resources as well. 
4.) Expansion of the Doctors Across New York Initiative

We are grateful that Governor Paterson has proposed to add new money (approximately $3.5M) to the Doctor’s Across New York program.  This will enable an additional 50 awards to be given in each of the physician loan repayment and physician practice support programs this year.  We support the addition of these new monies and urge their inclusion in the final state budget. Studies published by the Center for Health Workforce Studies, School of Public Health, University at Albany, show a continuing downward trend in the number of practicing physicians in certain specialties, including OB-GYN, General Surgery, Specialty Surgery (Orthopedic Surgery, Neurosurgery and Thoracic Surgery) and Psychiatry.  A growing decline in the number of primary care physicians across the state and of facility-based physicians in some regions are noted as well.  As the numbers of practicing physicians in certain areas declines, the maldistribution problems will become more severe with underserved areas feeling the shortage the most.  To respond to the growing shortage of physicians in underserved rural and urban areas of the state, the legislature two years ago enacted the Doctors Across New York program to provide financial support by way of physician loan repayment and physician practice support to encourage primary care and specialty physicians to practice in these communities. The physician loan repayment initiative funded awards annually with a maximum of $150,000 in loan repayment over five years for physicians who practice in rural and inner-city underserved communities. Approximately 100 awards were made in the first year of this program. The physician practice support program provides up to $100,000 in physician practice support over two years. Doctors Across New York places a realistic value on the cost of a medical education and provides necessary funding as well as start-up costs to allow a graduating medical student to begin to practice in a medically underserved area.  The program is vital to access to medical care in rural and underserved communities across New York and should be continued and expanded. 

5.) Surcharge on Payors  For Certain Health Service Payments

We are seriously concerned by language contained in the proposed budget which would require certain payors to pay a 9.63% surcharge for services billed as surgery or radiology services which have been provided in physician offices or in urgent care facilities. We ask that you carefully evaluate the implications of this language. 
We believe that it is time for payors – the most solvent sector within the healthcare delivery system- to re-invest the equity they have for years extracted from the system back into the HCRA financial pools through this surcharge so that it might be redistributed to healthcare providers, enhanced patient access and public health programs. The Medical Society, however, is concerned with the potential impact of this surcharge on the fees paid to physicians by the payors for surgical and radiological services provided in the physician office and to premiums paid by employers and individuals for health care coverage. Simply put, individual physicians and even group practices lack sufficient leverage now enjoyed by much of the hospital sector to forestall or prevent a possible 9.63% payor cut in their reimbursement which might be imposed by health insurers to offset the surcharge imposed on them. The proposed law is clear, and it should not be perverted.  This is a surcharge on health insurers and not providers, employers, or patients. It does not apply to physicians or patients, but only to insurers. If there is no insurance payment, there is no surcharge.  It is not assessed on deductibles or co-insurance. Many physician practices today are barely solvent. There are a number of reasons for this including rapidly escalating practice costs and declining practice revenue.  Already in every region of New York we are experiencing a significant shortage of critically needed physicians in a number of specialties, including primary care specialties. The impact of this one proposal, if the proper protections are not established, could cause an even larger number of physicians to retire early, alter their practices, or relocate their practices outside of New York State.  Alternatively, MSSNY is also very much concerned about the potential for payors to simply pass this surcharge along to employers and individuals who purchase coverage. MSSNY, therefore, urges the incorporation of language to assure that such surcharge will not be passed along to physicians by way of reduced fees or to our patients through increased premiums for employers or coverage reductions.  Alternatively, we ask that you explore other mechanisms to tax health insurers to achieve the revenue sought to be obtained through this proposal.      

6.)  Reinstitution of Prior Approval of Health Premium Increases
The proposed budget would restore the authority of the Insurance Department to approve proposed increases in health insurance premium rates. The proposal would also implement an increase from 75% and 80% to 85% in the minimum medical loss ratio for the individual and small group health insurance policies respectively.
There is a continuing effort on the part of health insurance companies to impose unnecessary obstacles in the way of patients seeking necessary care. Moreover, these companies are unfairly and substantially limiting reimbursement for such care.  Premiums continue to go up while reimbursement remains flat or even decreases and patients struggle to gain access to needed care.  Meanwhile, these companies are diverting huge resources away from the health care system to their own excessive executive salaries and huge profits.  With six companies controlling nearly 77% of the managed care market in New York, patients, employers and physicians have little ability to effectuate meaningful changes in their contracts with health insurance companies.   

At the same time these companies wield such market domination, their profits have grown dramatically.  In 2007, New York health plan profits were over $1.4 billion, a 93% increase over the amount earned in 2001, according to National Association of Insurance Commissioners filings. It was the sixth straight year that plan profits exceeded $1 billion. 
According to a study recently released by the Northwest Federation of Community Organizations, many of the major national health insurance companies operating in New York State have made billions in profits over the last several years.  For example, in 2007, United Health Group made $4.65 billion in profits.  Wellpoint made $3.35 billion in profits.  Aetna made over $1.8 billion in profits and Cigna made over $1.1 billion in profits.  United, Aetna and Wellpoint’s profits together in New York State were approximately $1 billion, according to NAIC filings.  Their profit margins for New York State significantly exceeded national averages. 

The source of these grossly excessive profits of the managed care companies is clear.  They are constantly increasing premiums for businesses and other payers and even as they do so they are reducing coverage, limiting patient access and crippling providers.  Prior to the 1999  “sunsetting” of the law requiring SID approval of health insurance premium increases of greater than 10%, the average medical loss ratio for small group policies was 89%. For the six years following the sunsetting of the law, the average medical loss ratio dropped to 81%. 
These are profits, furthermore, that are often going out of state. For example, just a month ago, the Governor and Superintendent of Insurance issued a press release noting that three insurers had requested over $1B in dividends. These sums are not being re-invested to protect New York’s health care system.  This problem is being identified not only by the health care provider community, but increasingly by the business community which pays for a large share of health care in New York State and whose premiums are rapidly increasing even as the product they are purchasing is diminishing in terms of coverage levels.  One recent study by C&B Consulting showed that employer health insurance premiums in the metropolitan New York City region have nearly doubled since 2000. 
This budget proposal would address this problem by increasing the medical loss ratios that health insurers must meet for the small group and individual policies they write, as well as assuring that the Superintendent of Insurance has authority to approve requests by health insurers to increase the premiums that they charge their customers.  We are hopeful that mandating closer oversight by the Insurance Department will encourage health plans to better assure that premium dollars are spent for health care rather than administration or profit. 

7.) Improving Population Health through Dedicated Taxes on Cigarettes and Sugared Beverages
The Governor proposes two tax actions designed to lower long term health care costs by discouraging unhealthy consumption habits that put New Yorkers at risk for obesity, diabetes, cancer, heart failure and stroke. The proposed budget includes an excise tax on beverage syrups and soft drinks at a tax rate of $7.68 per gallon for beverage syrups and $1.28 per gallon for bottled or powdered soft drinks.  Sixty percent of adult New Yorkers are overweight or obese while the obesity epidemic in children continues to worsen. Obesity has a major deleterious impact on overall health. It causes diabetes, heart disease, high blood pressure, cancer and osteoarthritis. Comptroller Thomas Dinapoli has estimate that New York spends $7.6B on adult-obesity-related health problems, eighty percent of which is paid through Medicare and Medicaid. Sugar-sweetened soft drink consumption is scientifically associated with increased body weight. It is estimated that a tax on sugary drinks will discourage purchase and, therefore, reduce consumption of sugared beverage by more than ten percent. 
The budget also proposes to increase the tax on cigarettes by $1 – from $2.75 per pack to $3.75 per pack. This increase would result in New York having the highest cigarette tax in the nation with a combined state and local tax of $5.25 per pack in New York City. IT is anticipated that the proposed cigarette tax increase will decrease cigarette use by 14% and prevent more than 100,000 children from becoming smokers and cause more than 50,000 adults to quit.
MSSNY supports the implementation of these new taxes which would produce revenue of $650M in 2010-11 and $1.2B in 2011-12 which will be devoted to finance health care spending. 

8.) Continuing Medical Education and Restrictions on Gifts To Physicians
The proposed budget includes provisions which would prohibit pharmaceutical companies and their representatives from providing to physicians and other prescribers, and prohibit such prescribers from accepting, inappropriate gifts and payments. The provisions appear to be somewhat similar to the requirements of the PhRMA updated code of conduct which took effect in January of 2009. The PhRMA Code, however, is a compliance guidance not an enforcement tool and has not been written with the precision needed to adequately apprise the physician whether certain behavior falls within that which is being made punishable. There are severe monetary penalties set forth in the bill which would be applicable to either a company ($15,000-$250,000 per violation) or a health care professional ($5,000-$10,000 per violation) who violates the provisions. Moreover, the bill would make such a violation an act of professional misconduct thereby threatening a health care professional’s license. These severe penalties should not be imposed when the statute doesn’t clearly set forth prohibited activity. For example. The Code references sponsoring educational activities at “appropriate” locations – a subjective standard at best.  
We are certainly sympathetic to all reasonable efforts to decrease the cost of prescription medication for our patients.  However, we are uncertain how the proposed language would actually reduce the cost of prescription drugs because pharmaceutical companies and physicians already adhere to the code of conduct which this initiative would codify. Moreover, we are also unable to identify the manner by which any budgetary savings might accrue to the State. The proposed budget states that this initiative would translate into a savings to the state in this fiscal year of $300,000.  In our opinion, the state would need substantial resources well beyond the amount estimated to be saved to actually implement and oversee the administration of this initiative.  

There is no need for this statute. It will not produce any state savings and possibly would increase the amount of fiscal and staffing resources needed to oversee compliance. Moreover, the significant penalties associated with a violation of such provisions which include loss of one’s professional license are draconian and unnecessarily excessive. This bill would have a serious chilling effect on important clinical activities, and most importantly on continuing medical education.  
We would also question the need to take this action in New York State as Congress is actively considering legislation at this moment that would require pharmaceutical companies and device manufacturers to disclose aggregate payment of $100 or more made to health care providers.  The federal legislation is likely to contain some form of pre-emption language. Moreover, the PhRMA industry and its relationships with providers are already heavily regulated by the U.S. Department of Health and Human Services, the Office of Inspector General, and the Food and Drug Administration’s Division of Drug Marketing.  
9.) Economic Impact of Private Practice Physicians in the State of New York

Finally but very importantly, let me note that all members of the Senate Finance Committee and the Assembly Ways and Means Committee and, indeed, all members of the State Legislature will soon be provided a copy of a recently concluded study entitled “Economic Impacts of Private Practice Physicians in the State of New York.”  We have long been proud of the contribution which the physician community makes to the public good.  This Study, however, looks to another vitally important impact which private practicing physicians have in New York State.  It demonstrates beyond argument that private practice physicians are a vitally important part of our state’s structural economy.  Private practicing physicians constitute one of the largest industries in the State of New York by any measure.  A few statistics are informative.  In 2008 this “industry’ ranked second in total business establishments; sixth in total employment; seventh in total personal income; and thirteenth in total corporate sales.  The impact of private physician offices, however, goes far beyond these “direct effect” measurements.

The “indirect effects” (all goods and services consumed by an industry in the process of conducting business) and “induced effects” (all goods and services consumed by employees through utilization of their wages) yields economic impacts of the private practice of medicine on the State of New York which are truly stunning.  When viewed in their totality in 2008, private practicing physicians were responsible for employing almost 1/3 of a million people (330,594), generating total personal income of more than $24 billion ($24.096), and total corporate sales of $44.,7 billion.  New York State tax revenue in 2008 from private physician practices is over $4.5 billion. Local tax revenue for the same period is nearly $4.7 billion. 

This Study we have provided you is the most comprehensive economic impact analysis of private medical practices ever undertaken in New York.  We urge you to review it in all of its important detail.  It will provide you with an overview of the economic impact of our profession on New York State’s economy both now and projected into the future as well as the specific economic data in each and everyone of our state’s communities including the data relevant to your constituents in your specific election districts.  We believe that this information is vitally important as you formulate policies which address the very difficult economy we are experiencing here in New York State and the financial stresses to which our state is now being subjected.
As our elected leaders, you truly do hold much of our State’s future in your hands.  It is imperative, therefore, that the policies you articulate and which are reflected in the budget you will adopt be premised upon the economic realities of New York.  Even as you proceed to eliminate waste and inefficiencies, it is important to preserve and expand what is good in our State to the greatest extent possible.  New York’s medical practices are one of our State’s most magnificent resources.  We respectfully ask that the policies you pursue recognize and enhance this reality and in no way diminish it.

Conclusion

Thank you for allowing me, on behalf of the County and State Medical Societies, to identify our concerns and suggestions for your consideration as you deliberate on the proposed budget for state fiscal year 2010-2011. To summarize, we believe that the state can achieve significant savings through the enactment of meaningful medical liability reform. Continued savings can also be achieved through implementation of reimbursement and operational reform of the Medicaid program. The continuation and dedication of funding for two programs- the Excess medical liability program and the Doctors Across New York program- are critical to facilitate the retention and recruitment of needed primary care and specialty physicians in certain rural and underserved urban communities in New York State. Importantly, we urge the incorporation of language to assure that any surcharge paid by insurers for any services provided by physicians will not be passed along to physicians by way of reduced fees or to patients through increased premiums for employers or coverage reductions. We look forward to working with you and your colleagues in the Senate, Assembly and within the Administration as we move toward formulation of the state budget for 2010-2011. Together we can provide a foundation through which the quality of the health care delivery system is maintained and enhanced well into the future and we can do this even as we preserve already scarce but preciously needed resources.  
Thank you.
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