
I. INTRODUCTION 

 

Welfare is one of the human rights, including the right of a person to get health services.
1
 Every 

activity in an effort to maintain and improve the highest degree of public health is carried out based on the 

principles of non-discrimination, participation, and sustainability in the framework of forming Indonesia's 

human resources, as well as increasing the resilience and competitiveness of the nation for national 

development. 

Health maintenance is a medical service involving doctors and patients. Like human relations, in 

the medical service relationship there are always advantages and disadvantages, in the sense that there are 

advantages and disadvantages during the implementation of medical services. This relationship is related 

to healing disease and even saving human lives, so it is very unique because there is a patient's 

dependence on doctors who in this case give confidence in the healing or saving process. 

Relationships are influenced by the ethics of the medical profession, as a consequence of the 

professional obligations that impose limits or signs on the relationship. Obligations are contained in the 

moral principles of the profession, where the main principles are autonomy (respecting the rights of 

patients), beneficence (oriented to patient kindness), nonmaleficence (not harming patients), and justice 

(justice / eliminating discrimination) while the derivative principles are veracity (truth), truhtfull (trust), 

information, fidality (loyalty), privacy (confidentiality), and confidentiality (maintaining confidentiality).
2
 

An agreement or contract is an event where one or one party promises to another person or party or 

where two people or two parties promise to do something, while therapeutic is defined as something that 

contains elements or medicinal value. Juridically, a therapeutic agreement is an agreement between a 

doctor and a patient which authorizes the doctor to carry out activities to provide health services to 

patients based on the doctor's expertise and skills.
3
 

Recently, there have been frequent problems between patients and doctors and also patients with 

hospitals. The problems cannot be separated from other health workers, such as midwives, nurses, and 

others as far as the patient is concerned. In recent years the medical profession has faced many lawsuits in 

health services. Some conflicts involve health facilities, including health centers, medical centers, clinics 

and hospitals. 

There are two things that can occur in everyday life, first is conflict, and second is dispute, the two 

terms are almost the same and what distinguishes a wider definition conflict and disputes that occur will 

last long and rarely arise, if disputes to come to the fore, it is said to be disputed. Conflict is usually, 

certain parties do not know or are aware of the dispute, and only the parties are aware of the dispute. 

Disputes begin to emerge where one of the parties or parties involved has taken actions that make the 

parties not involved know or realize there is a problem.
4
 

For cases in the health sector, especially medical disputes, demands from patients / families after 

receiving the results of treatment by doctors that the patient hopes are inappropriate, namely the healing 

process. In a medical dispute, the action of one or the parties, in this case usually the patient takes a 

lawsuit to the hospital, makes a complaint to the police, or a lawsuit to the court, this is where it is said 

that there has been a problem between the doctor and the patient, it is said to be a medical dispute. 

The public sees medical disputes as being equated with something bad so that it seems intentional, 

the community suspects that there is malpractice from this action, from the nature and cases that are often 

filed by patients is dissatisfaction with the services provided by doctors and / or hospitals which 
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sometimes raise the suspicion of doctors. and / or the hospital is acting deliberately, therefore it is not yet 

a verdict from either the professional court, which in this case could be a violation of ethics and the one 

who will decide is the professional organization of doctors through the Ethics Council of Medicine / 

Dentistry, while the judiciary for medical disciplines, which currently has existed since the enactment of 

Law Number 29 of 2004 concerning Medical Practice, is an autonomous body formed by order of this 

law, namely the Honorary Council of Indonesian Medical Disciplines which will decide slowly. 

independent of medical discipline decisions.
5
 

When a malpractice event comes to the surface, the opinion of the perpetrator must be challenged 

or punished. This creates a proposition with the concept of being flattened without seeing and 

investigating the context of the incident in advance that malpractice occurs and doctors should be 

convicted for the negligence of the patient's death or that proposed by the Public Prosecutor At least 

doctors can be prosecuted for violating the law (onrechtmatige daad) according to the civil law system or 

known as unlawful act in tort law according to the common law system in the civil field because patients 

suffer losses or even disabilities to be used as a reason to file a lawsuit in court. 

This opinion, as expressed by Kerry J. Breen, said that doctors who fail to adequately inform their 

patients about their conditions, treatment options or material risks of treatment may be sued on the 

grounds of negligence.
6
 Michael G. Faure said the current development of many patients filed a lawsuit in 

court with the argument of negligence to get compensation or compensation, or also in some cases the 

responsibility of the insurance company was granted by the court.
7
 

Medical disputes are usually characterized by a legal relationship
 8

 that exists between the doctor 

and the patient. From this relationship there is an agreement contained in the contractual relationship 

where the doctor receives counter-achievements from the patient and the doctor gives achievements in the 

form of health service efforts to the patient.
9
 In the field of civil law, this legal relationship creates an 

agreement to do something or not to do something called default.
10

 

Particularly in medical practice, an agreement requires or demands that both parties respect each 

other's contract based on trust and good faith. Trust demands characterized by honesty where the patient 

expresses various things that the doctor wants to know regarding the patient's care or treatment, including 

those related to the patient's personal matters, while the doctor is honest in helping his patient.
11

 Good 

faith as in Article 1338 paragraph (3) of the Civil Code, namely the agreement must be carried out in 

good faith. good faith is an agreement carried out according to propriety and justice.
12

 

The format of the doctor-patient engagement contained in the informed consent is the approval of 

medical action by the patient or the patient's family by the doctor. In essence, informed consent is done by 
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competent and capable patients alone, but if the patient is in a state of ability (onder curatale), his / her 

family can be represented as well as competent and capable.
13

 The basic idea of informed consent comes 

from ethics, law, and medicine regarding the nature of the doctor-patient relationship and provides an 

advantage when patients can find out about treatment and care. Ethical justification highlights two 

important poles in informed consent, namely the rights and obligations, as well as the consequences of 

actions taken by doctors; so that the difference in the perceptions of doctors and patients can approach the 

similarity of perceptions.
14

 

After there is an agreement stated in the informed consent or even there has been no agreement, the 

doctor is obliged to examine and help patients who hope that the patient's disease can be cured. This hope 

is understood as a natural thing when people suffer from a disease, sure in their minds how to recover and 

people can heal medically is a doctor. On the one hand, a doctor is not a miracle worker ensuring the 

patient's recovery even though the doctor has a high ability in his duties (a man of the very highest skill in 

his calling).
15

 

Usually if a minor dispute can be resolved in a peaceful manner by both parties without a 

continuous process, if the dispute starts to get large and difficult to resolve by each party, a process of 

achieving peace is needed, usually the disputing parties will choose the desired settlement path, for 

example through alternative dispute resolution. 

In fact, efforts to resolve disputes are often a frightening specter for doctors, patients often feel that 

they cannot be represented if they are carried out through bodies belonging to the medical profession (the 

Indonesian Medical Discipline Honorary Council or the Medical Ethics Council). Therefore, an ideal 

dispute resolution method is needed for both parties, in which case mediation can be used as a solution.
16

 

If the two parties jointly resolve the negotiation process for a case where the parties are difficult to 

resolve the dispute, they need the presence of a third party to help the peace process reach an agreement 

between the parties, the third party is called a mediator. Medical dispute resolution does not only have to 

be included in the category of a criminal act. However, it should be resolved by mediation or providing 

appropriate compensation to the victim. For this reason, mediation is the right reason in resolving medical 

disputes between doctors and patients. 
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