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On May 4, 2015, the United States Supreme Court unanimously held in Bullard v. Blue Hills 
Bank, Case No. 14-116, that a bankruptcy court’s order denying confirmation of a debtor’s proposed 
chapter 13 plan is not a final order that the debtor can immediately appeal under 28 U.S.C. § 
158(a)(1) and (d)(1).  

In so holding, the Court resolved a split among the Courts of Appeals, adopting the majority 
view. Interestingly, the Court rejected the argument of the Solicitor General, who had joined the 
debtor in arguing that denial of plan confirmation should be treated as an appealable final order, just 
as confirmation of a plan is indisputably a final order. While the case involved a chapter 13 plan, the 
Court’s reasoning should be equally applicable to denial of a chapter 11 plan. Furthermore, Bullard 
will be compelling authority to deny immediate appeal of other important rulings during a case 
denying requested relief, most notably perhaps requests for extensions of time, which the Court 
singled out as being non-final and therefore not appealable without leave of court.  

Louis Bullard proposed a chapter 13 plan that restructured an underwater $346,000 
mortgage debt, proposing to pay only $5,000 on the $101,000 unsecured claim, without fully paying 
off the secured claim during the life of the plan. The bank that held the mortgage objected and the 
bankruptcy court agreed with the bank and denied confirmation. Bankruptcy courts in the First 
Circuit had been split on the confirmability of such plans. Bullard appealed to the BAP, which 
concluded that the denial was not an immediately appealable final order under 28 U.S.C. § 158(a)(1), 
but nevertheless considered the merits of the appeal of the interlocutory order “with leave of the 
court” under § 158(a)(3), but then affirmed the bankruptcy court’s denial of confirmation. Bullard 
then appealed to the First Circuit, which held that it did not have jurisdiction under 28 U.S.C. § 
158(d)(1) since the denial of confirmation was not a final order. Nor did it have jurisdiction under § 
158(d)(2), since the BAP had denied Bullard’s request for certification. Note that given the split in 
First Circuit case law, it would not have been surprising if the BAP had granted certification. 

The Supreme Court, with the Chief Justice writing the opinion, unanimously affirmed, 
holding that denial of plan confirmation is not a final order. While what constitutes a final order for 
appellate purposes is much more broadly and generously interpreted in proceedings in bankruptcy 
cases than it is in traditional litigation, given the unique nature of bankruptcy proceedings, in which a 
single “case” involves a myriad of “proceedings”, in Bullard the Court drew a line.  



The Court’s fundamental reasoning is reflected by the quote in the title, which Chief Justice 
Roberts himself used in the opinion, apparently channeling Yogi Berra or Lenny Kravitz, depending 
on whether one is a baseball or music fan. The point is this: denying confirmation, with leave to 
amend, “changes little” (in the Chief Justice’s words), whereas granting confirmation does alter the 
status quo and finally fix and determine the rights and obligations of the debtor and the creditors. 
After denial, the debtor is free to go back to the well and propose another plan – just not the exact 
same plan that was denied the first time. The relevant “proceeding,” then, for appellate finality 
purposes, is the entire process of considering plans, not the one-plan-at-a-time focus that the debtor 
and the Solicitor General suggested. 

The Court also emphasized the pragmatic importance of its holding. If every plan denial 
were appealable, the specter of endless delay would appear, and the debtor would enjoy leverage 
over creditors to knuckle under to dubious plans simply to avoid being tied up forever going up and 
down the appellate ladder. Conversely, the Court thought, not allowing appeal of a plan denial 
would encourage the debtor to work with creditors to come up with a consensual confirmable plan 
as expeditiously as possible. Nor would the debtor always be left remediless on appeal if denied 
plans were not treated as final orders, since interlocutory orders (including a denied plan) can be 
heard on appeal in various circumstances with leave of the court, under 28 U.S.C. §§ 158(a)(3), 
158(d)(2), and 1292.   

The reality of the Court’s holding in Bullard is that as a practical matter plan proponents 
whose plan is denied confirmation are left in a quandary. Yes, they can seek leave to appeal the 
denial as an interlocutory order (as Louis Bullard did here), but what if the answer to that request is 
“no”? Then what? There is no effective way for the debtor ever to obtain appellate review of the plan 
proposal that was rejected. The only choices the debtor has are the Scylla of accepting outright 
dismissal of the case, which is appealable but which exposes the debtor to the creditors’ collection 
efforts, or the Charybdis of trying to confirm an alternative plan, which frankly may not be one that 
is acceptable to the debtor, and which itself may entail immediate and irreversible effects, such as the 
transfer or sale of property. Chief Justice Roberts acknowledged that these arguments by the debtor 
were “[a]ll good points,” and that the debtor’s options in fact might be “unappealing.” But his 
response was essentially, first, too bad, you can’t always get what you want, and second, even more 
remarkably, that it is not that big a problem because of the Court’s “confidence that bankruptcy 
courts … rule correctly most of the time”! If that is true, why bother at all with an appellate system? 
Surely the Court’s “confidence” was little solace for Louis Bullard, who was unlucky enough to draw 
one of the First Circuit bankruptcy judges who did not think the sort of plan he proposed was 
confirmable as a matter of law, even though several other bankruptcy judges in that circuit would 
have confirmed Bullard’s plan. It is difficult to see how both of those opposing views can be 
“correct[] most of the time.” 

Note also a principal complaint the Solicitor General had, which is that the playing field is 
not level. Assume that Bullard had drawn a First Circuit bankruptcy judge who thought the law did 



allow such a plan, and granted confirmation. The disappointed creditor then could appeal. Turn it the 
other way, though, and the debtor cannot appeal. 

The takeaway, then, is that Bullard is a huge victory for creditors. Especially in cases where 
the plan being proposed turns on the application and interpretation of a disputed area of law, the 
appellate reality for creditors who oppose the debtor’s plan is a “head I win, tails you lose” scenario. 
If the creditor loses the confirmation battle, it can appeal immediately. But if the debtor loses, then 
it’s essentially game, set, and match for the creditor, because the debtor cannot appeal (except with 
leave of court). That gives considerable leverage to creditors in negotiating over plans. 


