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In Baker Botts, LLP v. ASARCO, LLC, the Supreme Court had to decide "whether § 330(a)(1) 
permits a bankruptcy court to award attorneys’ fees for work performed in defending a fee 
application.”  By a vote of 6-3, with Justice Thomas writing for the majority, the Court held that 
§ 330(a) does not give the bankruptcy court the discretion to award fee-defense fees under any 
circumstances. The Court reasoned that the plain text of the statute, which only permits 
“reasonable compensation for actual, necessary services rendered by” a professional retained by 
the estate, does not suffice in the context of fee-defense awards to override the “American Rule” 
that each party bears its own attorney’s fees. While fees may be awarded for work done in 
preparing a fee application (as § 330(a)(6) obviously infers), the Court found no comparable 
basis for authorizing compensation for fees incurred in defending an application. That fee-
defense work, the Court opined, redounds solely to the benefit of the attorney, not the estate, and 
cannot be characterized as a “service” “rendered” to the estate. In so holding, the Court affirmed 
the Fifth Circuit, which in disallowing fee-defense fees had parted company with the Ninth 
Circuit and most bankruptcy courts. The Court declined to read the Bankruptcy Code in the same 
manner as it had the Equal Access to Justice Act in its 1990 Jean decision, which did allow fee-
defense fees to be compensated. Justice Breyer, joined by Justices Ginsburg and Kagan, 
dissented. 
 
The Court’s decision is unfortunate, myopic, and misguided, for at least six related reasons. First, 
the Court’s worshipful invocation of the American Rule in the context of a bankruptcy fee 
application is puzzling at best. Bankruptcy is not inherently a private “me” against “you” 
adversarial system; rather, it is by nature a collective proceeding seeking to maximize value for 
the common good of all stakeholders.  As attorneys for the estate, Baker Botts was required to 
file a detailed fee application in order to get paid, and that payment was to come out of the estate, 
the common fund for all claimants. In short, as Justice Breyer cogently explained in dissent, the 
statute itself, and the logic behind it, explicitly displace the American Rule with regard to fee 
applications by estate professionals. Indeed, it is for precisely that reason that it is understood 
and conceded – even by the majority in Baker Botts -- that fees incurred in preparing the fee 
application are compensable, as § 330(a)(6) makes plain.  
 
That observation leads to the second criticism of the Court’s opinion, which is that its attempt to 
distinguish compensation for fee preparation from that for fee defense is illogical and ill-
founded. As Justice Breyer observed, it is not § 330(a)(6) that awards fee preparation 
compensation, but § 330(a)(1)’s general provision for compensation for actual, necessary 
services rendered. All that subsection (6) speaks to is how to calculate the compensation under 
subsection (1). And the reason that fee preparation awards are allowed under subsection (1) is 
that the bankruptcy system itself requires estate professionals to apply for their fees out of the 
estate in order to get paid for their professional duties to the estate. If a challenge to the fee 



application is made, the estate professional must defend those fees in order to get paid, just as it 
must file a fee application in the first place to get paid. The majority’s curious analogy to a car 
mechanic submitting a bill for services falls apart because, as the dissent notes, a customer is not 
paying the mechanic for his fees in preparing the invoice, but in working on the car. 
 
That insight leads to the third critique of the Court’s opinion, which is that it misreads and 
misunderstands the statute as applied to fee applications.  The heart of the matter is revealed in 
Justice Breyer’s telling explanation in his dissent that “[t]he statute permits compensation for 
fee-defense work as a part of compensation for the underlying services” – not for the service of 
defending the fee application. It is for exactly that reason that compensation for fee preparation is 
allowed – it is part and parcel of the compensation scheme for the underlying service to the 
estate. 
 
The fourth criticism of the Court’s decision follows logically from Justice Breyer’s insight, 
which focuses on the fundamental requirement and provision in § 330(a)(1) that the estate 
professional be paid reasonable compensation for its actual, necessary services.  The facts of the 
present case are revealing. The bankruptcy court found as a matter of fact that Baker Botts 
should be awarded $113 million as compensation for the services it rendered to the estate.  Given 
that the Court has disallowed compensation for the $5 million in fees that Baker Botts incurred in 
successfully defending the merits of its $113 million application, the practical reality is that 
Baker Botts received a net total of $108 million for its work – obviously less (by $5 million) than 
the $113 million that was held to be the reasonable value of the services. 
 
Fifth, it is hard to square the Baker Botts decision with the Court’s decision a quarter century ago 
in Jean, where it held that both fee-defense and fee-preparation compensation could be awarded 
under the Equal Access to Justice Act. 
 
Sixth and last, the Court’s decision significantly undermines the congressional policy under the 
1978 Bankruptcy Reform Act to encourage professionals to serve in bankruptcy cases on a fully 
compensated basis. By any count, Baker Botts is now $5 million short. That is precisely the sort 
of negative incentive that Congress sought to eradicate in the Bankruptcy Code. 
 
The bottom line is this: here, although Baker Botts superintended an incredibly successful and 
complex reorganization, and then successfully defended its fees against all challenges, it took a 
$5 million hit. They should have been allowed to recover compensation for that defense. Not 
allowing that compensation is unfair to estate professionals and weakens the incentives for the 
best and brightest professionals to work in the bankruptcy arena. 
  
 


