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The debate about bankruptcy reform in the years leading up to the passage of the Bankruptcy 
Abuse Protection and Consumer Protection Act of 2005 (BAPCPA) was rather shrill in nature. 
Groups that favored reform seemed to characterize debtors as frauds and deadbeats, while those 
against reform portrayed debtors as hard-working, unfortunate victims of merciless lenders. 
Everyone seemed to have an anecdotal story to back up their viewpoints; no amount of evidence 
seemed to change anyone’s opinion.  
 
The data that I have seen shows that, in general, debtors are employed, but have fairly low 
incomes. They have few assets, little home equity and owe quite a bit to creditors. With or 
without bankruptcy, many have no ability to ever repay their debts. Conversely, a small 
proportion of debtors have some ability to repay their debts, and an even smaller number of 
debtors are up to no good, which was the case before BAPCPA, and remains true today. 
However, the reform has made huge changes to consumer bankruptcy law, but has it been good 
or bad for Americans?  
 
In short, BAPCPA didn’t cause the Great Recession; create an unreasonable barrier to chapter 7 
relief; push too many debtors into chapter 13; and eliminate fraud and abuse from the bankruptcy 
system. However, it did cause millions of potential debtors to not file for bankruptcy; place 
additional burdens on debtors, creditors, attorneys, courts and staff, regulators and trustees; and 
create a number of bankruptcy related mini-industries (e,g., credit counseling, debtor education, 
bankruptcy auditors, means test software, etc.). Here is is a quick summary of some of the key 
consumer provisions of BAPCPA. 
 
Credit Counseling and Debtor Education 
The fact that so many people have filed for bankruptcy is evidence that some financial training is 
necessary. However, I question the effectiveness of programs that provide a couple hours of 
Internet training so that people can get into — and later get out — of bankruptcy. 
 
Audits 
Debtor audits have been a relatively minor outgrowth of BAPCPA. About 2,000 audits are 
conducted per year, at an annual cost in the $2 million range. This seems like a reasonable price 
to pay to help ensure that debtors provide accurate information on their schedules. 
 
Data 
One of the missed opportunities of BAPCPA was the failure to make data public on the operation 
of the bankruptcy system that would be useful for participants, researchers and policy-makers. In 
general, all that is available is summary data. Ten years after BAPCPA, the only case-specific 
information that is publicly available at no cost is data that the U.S. Trustee Program publishes 
on chapter 7 asset cases. Individual case information can be obtained from the courts through 
PACER and certain private services, this is very time-consuming and expensive. One result is 
that it limits many areas of bankruptcy research to those who have the time and money to 
develop their own database. 



 
Private Student Loans 
BAPCPA made private student loans nondischargeable absent undue hardship. This constituted a 
multi-billion-dollar windfall for lenders.  
 
Means Test  

Chapter 7 
This centerpiece of the consumer provisions in BAPCPA may be cumbersome, but overall, it 
presents little impediment to chapter 7. About seven out of eight chapter 7 debtors have 
below-median incomes. The vast majority of above-median-income debtors are able to 
justify their chapter 7 filings based on the expense portion of the means test or by 
demonstration of special circumstances. Under BAPCPA, only about one out of 200 chapter 
7 filings results in a motion to convert or dismiss.  
 
Of course, the means test could have been better constructed. An income test based on 
median county incomes would be more equitable. In addition, the allowable-expense portion 
of the means test is too cumbersome. A single figure (that could be rebutted by the debtor) 
based on a local cost-of-living index and household size would be better.  
 
Chapter 13 
Under BAPCPA above-median-income chapter 13 debtors are required to use the means test 
to determine their disposable incomes, and this disposable income is to be used to repay 
unsecured creditors in full or in a five-year repayment plan. This has probably resulted in 
higher payments to unsecured creditors (we can’t know for sure without case-by-case 
information). The proportion of chapter 13 cases that end up with completed plans does not 
appear to have changed as a result of BAPCPA, and I am not aware of any evidence that this 
provision has caused undue hardship to chapter 13 debtors. 

 
Conclusion 
One clear result of BAPCPA is that it has caused a substantial reduction in filings. There is no 
way of determining how many fewer cases have been filed in the last 10 years as a result of 
BAPCPA, but my estimate is that it is would be around six million cases. 
 
Most commentators would agree that BAPCPA has reduced filings, although there would be no 
consensus on the number or whether this has even been a good or bad development. BAPCPA’s 
opponents cite this as evidence that the legislation took away bankruptcy protection for millions 
of Americans, who remain in indentured servitude to their creditors. Its supporters cite this as 
evidence that BAPCPA worked. 
 
Looking at the various BAPCPA provisions, I do not see evidence of new restrictions that 
prevent access to bankruptcy by deserving debtors. Although filing a bankruptcy case is now 
more expensive and requires more effort, bankruptcy protection is still available to those who 
truly need it. BAPCPA could have been better written, and some provisions were unnecessary or 
inequitable. However, my overall take is that BAPCPA has been more good than bad. 


