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Recently, Professors Richard Hynes, Margaret Howard, and I completed the National Study of 
Individual Chapter 11 Bankruptcies, a project funded by a grant from the ABI’s Anthony H.N. 
Schnelling Endowment Fund.  This Article summarizes some of the Study’s key findings.  
The full report is published in volume 25 of the American Bankruptcy Institute Law Review, 
which may be found at the following link:  http://www.abi.org/member-resources/law-
review/national-study-of-individual-chapter-11-bankruptcies  
 
The Data Collected 
We collected case and debtor data for 6,666 individual chapter 11 cases filed in calendar 
years 2010 and 2013. These 6,666 cases were drawn from 78 of the 94 judicial districts in the 
United States, and represented 93% of all individual chapter 11 filings in the calendar years 
studied.   
 
The first part of the Study provides the results of data collected from PACER case reports 
for all 6,666 cases.  PACER case reports, however, provide only limited information about 
the cases, e.g., debtor type, availability of assets for distribution, and case outcome.  
Therefore, for the second portion of the Study, we drew a random sample of 223 cases from 
the larger population of 6,666 cases.  We hand coded these 223 cases, which provided 
information on a wide variety of case and debtor characteristics, ranging from individual 
debtors’ financial characteristics to the path cases took from filing of the petition through 
conversion, dismissal, or plan confirmation.  Unlike Harvard’s Bankruptcy Data Project, our 
Study included individual cases that originated in chapter 11 as well as those that were 
converted to chapter 11 from chapters 7 or 13.    
 
Where are they filing? 
Individual debtors accounted for at least 30% of the chapter 11 filings in both 2010 and 
2013.   The number of individual filings, however, varied greatly across judicial districts.  
Four of the five judicial districts with the largest number of individual filings were in the 
Ninth Circuit.  In fact, the Central and Northern Districts of California, the District of 
Arizona and the District of Nevada accounted for more than a third of all individual chapter 
11 filings in 2010 and more than a quarter in 2013.   
 
The percentage of chapter 11 cases filed by individuals in each district also varied widely.  
For example, individual debtors filed more than 60% of the chapter 11 cases filed in 2010 
and 2013 in the Northern District of California.  Individual cases accounted for no more 
than 1% of the chapter 11 cases filed in the District of Delaware in 2010 and 2013.  
 



The Debtors: Business and Financial Picture 
More than 40% of the random sample debtors checked the box on the petition indicating 
that their debts were primarily business in nature.  This figure is substantially higher than the 
1% business-filing figure reported by the Administrative Office of the Courts for chapter 13 
cases.  Nonetheless, other information on the random sample debtors’ schedules and 
statements suggested that the simple check-box measure on the petition failed to accurately 
account for the number of debtors engaged in business activity. When we expanded the 
criteria for business activity to include not only the petition check box but also disclosure of 
(1) any business assets on Schedule B; (2) a currently operating business on the Statement of 
Financial Affairs; or (3) business income or expenses in excess of $1,000 per month, at least 
80% of the debtors in the random sample were engaged in some form of business activity. 
 
While the vast majority of the debtors in the random sample were engaged in some form of 
business activity, only 16% in 2010 and 11% in 2013 identified themselves on the petition as 
small business debtors.  The result is surprising because at least half the debtors in the 
random sample reported liabilities below the then-current small business liability cutoff.  
Formation of an official committee of unsecured creditors excludes a case from small 
business status, but no committee formed in any of the cases in the random sample.  Our 
findings suggest that many individual debtors fail to identify as small business debtors even 
though they qualify as such under the Code’s definition.      
 
The individual debtors studied were overrepresented among the top income categories. They 
also reported higher rates of home ownership than the typical American. Approximately 
36% of the debtors in the random sample reported monthly income that placed them in the 
top 20% of household incomes nationally.  Half the debtors in both 2010 and 2013 had 
combined monthly incomes that annualized to $100,000 or more.  The overwhelming 
majority of the individuals in the random sample owned their own homes; only 6% in 2010 
and 8% in 2013 clearly did not.  Moreover, most owned a home worth substantially more 
than the value of the median American home.  For example, the median sales price for a 
new home ranged between $204,000 and $241,000 in 2010. The median home value 
reported by the 2010 debtors in the random sample was $450,000.  
 
The individuals in the random sample, however, were not ultra-wealthy.  In fact, most of 
these debtors were small when compared with chapter 11 entity filers.  Approximately 86% 
checked the box on the petition indicating that they had 1 to 49 creditors.  Half the debtors 
reported assets on their schedules of $1.145 million or less in 2010, and $820,777 or less in 
2013.     
 
Why not 13? 
Chapter 11 is more expensive and complicated than chapter 13.  Individual debtors generally 
do not fare well in chapter 11, which has led some commentators to recommend raising 



chapter 13’s debt limits in order to allow more individual debtors to choose chapter 13 over 
chapter 11.  Our findings indicate, however, that chapter 13’s debt limits are not the only 
reason some individual debtors file for relief under chapter 11.  
 
For 2010, more than a quarter of the debtors in our random sample recorded liabilities on 
their full schedules that fell below the secured and unsecured debt limits then in effect for 
chapter 13.  The percentage shot up in 2013.  Approximately 47% of the individuals in our 
random sample qualified for relief under chapter 13 yet filed for chapter 11.    
 
Chapter 11’s greater flexibility and debtor control may account for the decision by some 
debtors to forego chapter 13 in favor of chapter 11.  While further study is needed to 
determine the reasons why many 13-eligible debtors file for relief under chapter 11, it is clear  
that factors besides the chapter 13 debt limits are driving the decision by some debtors to 
opt for chapter 11.    
 
Success in Chapter 11 
Commentators disagree about how to measure success in chapter 11.  We defined success 
several ways in the Study, but in this summary I use the term “success” to mean either (1) 
plan confirmation or (2) plan confirmation coupled with having avoided conversion or 
dismissal for the 881-day period starting December 31, 2013.  Approximately 39% of the 
debtors in the random sample succeeded, using plan confirmation as the definition of 
success.  But several plans failed, dropping the success rate to about 36%.      
 
Certain debtor and case characteristics predicted success.  Jointly filed cases were more likely 
to succeed than cases filed by a single debtor or cases in which a married debtor filed alone.  
Cases in which the debtor did not expect to distribute assets to the general unsecured 
creditors were less likely to succeed.  Debtors represented by attorneys were more successful 
than debtors who proceeded on a pro se basis.    For represented debtors, the experience of 
their attorney also predicted case success.   
 
Impact of Attorneys on Success 
Chapter 11 is complex so it is not surprising that the individual debtors who proceeded on a 
pro se basis performed so poorly.  Not a single pro se debtor in our random sample 
confirmed a plan.   
 
We also found that few attorneys specialize in individual chapter 11 cases.  The PACER case 
reports showed that more than 60% of the petitions filed in 2010 and 2013 were filed by 
attorneys who had filed five or fewer petitions in 2010 and 2013 combined.   
 
Does attorney experience affect chapter 11 success?  To answer that question, we created 
three groups of attorneys based on the total number of individual chapter 11 cases that they 



handled of the 6,666 cases in 2010 and 2013: (1) low experience (1-2); (2) mid experience (3-
10); and (3) high experience (11 or more).  We found that attorneys with more experience 
had higher rates of success than attorneys with less experience.  This finding, however, was 
statistically significant only for the comparison between low and high-experience attorneys.  
Success rates were significantly higher statistically in cases handled by high-experience as 
opposed to low-experience lawyers.   
 
Impact of the Exception to the Absolute Priority Rule 
In 2005, Congress added an exception to the absolute priority rule for individuals in chapter 
11 that referenced a newly added definition of estate property in § 1115.  Whether, and how, 
this exception to the absolute priority rule applies to individual debtors in chapter 11 became 
a significant issue. Two interpretations – broad and narrow – of the rule’s application have 
developed.  The narrow interpretation, adopted by a majority of courts, is less debtor-
friendly, because it only protects an individual debtor’s post-petition income from 
application of the rule.  The broad interpretation, by comparison, is more debtor-friendly 
because it holds that the absolute priority rule does not apply to individual debtors.   
 
For the debtors in the random sample, we found that success rates were higher in 
jurisdictions following the broad as opposed to narrow interpretation of the exception to the 
absolute priority rule.  These differences in success rates, however, were not statistically 
significant.   
 
We also checked each of the 223 cases in the random sample for absolute priority rule 
objections, and found such objections in 22% of the cases in which a plan was proposed.   
Notwithstanding these objections, we found no direct evidence that the absolute priority rule 
prevented debtors from confirming plans.  In fact, cases in which an absolute priority rule 
objection was raised failed less often (no plan confirmed) than cases in which no such 
objection was raised.  Moreover, in only one case were we able to definitively identify the 
absolute priority rule as the reason that plan confirmation did not occur.  
 
It is not surprising that we were unable to identify the absolute priority rule as the sole 
reason for plan failure.  Rarely is the absolute priority rule the only objection raised to plan 
confirmation. Therefore, while we were unable to conclude that the absolute priority rule 
acted as a substantial impediment to plan confirmation for the individual debtors in the 
random sample, we cannot rule out the possibility that the rule has effects in the shadows by 
discouraging some debtors from proposing a plan or filing for relief under chapter 11.  
 
Conclusion 
Individuals filed more than 30% of the chapter 11 cases in the years covered by the Study.  
Is chapter 11 a good fit for these debtors?  The answer to that question is less clear.  



A significant number of these debtors could have filed for chapter 13, but decided not to do 
so.  The fact that so many debtors opted for chapter 11 rather than chapter 13 indicates that 
these debtors considered chapter 11 a better fit for their needs.  In addition, more than a 
third of the debtors in the Study successfully reorganized in chapter 11.  As a result, the case 
for an individual reorganization chapter separate from chapter 13 remains unclear.   
 
 
 


