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I 

ALMARAZ/GUZMAN 
(Recent Case Law Developments) 

 

Kite v. East Bay Municipal Utility District (2013) 78 Cal. Comp Cases 213; 2013 
Cal. Wrk Comp. LEXIS 34 (writ denied) 

Summary:  REBUTTAL OF USE OF CVC, OK TO ADD. Based on the facts of this 
particular case involving bilateral hip replacements, the Court upheld the use of simple addition 
to combine the impairment/disability for each hip as opposed to the Combined Values Chart 
reduction method. 

Discussion:  Applicant, a forklift driver, suffered an admitted cumulative injury to his bilateral 
hips.  This resulted in bilateral hip replacements.  However, applicant returned to work.  The 
reporting Panel QME indicated applicant had 20% WPI with respect to each hip under the AMA 
Guides or 40% PD considering both hips.  The SPQME indicated that in his opinion the best way 
to combine applicant’s bilateral hip impairments would be to add them together as opposed to 
using the Combined Values Chart that would result in a lower WPI. 

The WCJ issued an Award of 46% using the addition method rather than the Combined Values 
Chart or reduction formula set forth in the 2005 Permanent Disability Rating Schedule.  The 
Panel QME reasoned “there is a synergistic effect of the injury to the same body parts 
bilaterally versus body parts from different regions” and that adding the impairments for both 
hips produced the most accurate reflection of the applicant’s actual PD.   

 Remember, Guzman codified in new LC 4660.1 

 Use this in limited cases, pick good facts.     

 Early debate re: VR Expert to address this or can a Dr address.  Here the court relied on 
doctor’s opinion.  But may also be fodder for an issue for a VR expert. 

 Reminder, CAAA materials in 2008 summer convention materials on this topic by Art 
Johnson.  

 Look for this in a case that is close to life pension. 
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McGee v. WCAB (2013) 2013 Cal. Wrk. Comp. LEXIS 43 (writ denied) 

Summary:  Defendant asserted…The reporting AME failed to adequately explain or justify 
why loss of grip strength should be used to rate applicant’s left hand and wrist disability in light 
of the AMA Guides’ general prohibition of the use of grip loss measurements except in rare 
cases.  

Discussion:  Applicant suffered admitted injuries to her neck/cervical spine, bilateral shoulders, 
and left hand and wrist.  She also underwent left carpal tunnel surgery.  The reporting physician 
was an AME in orthopedics.  The AME based his rating for applicant’s left hand and wrist on his 
measurement of applicant’s loss of grip strength based on testing.  The WCJ awarded 56% 
permanent disability related to the applicant’s cervical spine, left hand and wrist, and bilateral 
shoulders and knees.  Defendant filed a Petition for Reconsideration essentially arguing that 
under the normal application of the AMA Guides, loss of grip strength should not be rated 
without adequate justification and an explanation that the case was a rare case.  The WCAB 
granted reconsideration and amended the WCJ’s Findings & Award to rate applicant’s disability 
without inclusion of the rating for applicant’s left hand and wrist and the 56% permanent 
disability Award was reduced to 51%.   

In reducing and eliminating the permanent disability related to the grip loss, the WCAB stated: 

Defendant is correct that when determining impairment in the upper extremities, 
the AMA Guides does not generally provide for determinations based upon grip 
strength tests because such measurements “are functional tests influenced by 
subjective factors that are difficult to control and the Guides for the most part is 
based on anatomic impairment….Voluntary muscle strength testing remains 
somewhat subjective until a precise way of measuring muscle contraction is 
generally available.” (Guides to the Evaluation of Permanent Impairment, AMA, 
5th Ed. §16.8, p. 507.) 

The AMA Guides provides that in “a rare case,” such tests may be used if the 
examiner finds that the loss of grip strength “represents an impairing factor that 
has not been considered adequately by other methods,” such as severe muscle 
tears.  “If the examiner judges that loss of strength should be rated separately in 
an extremity that presents other impairments, the impairment due to loss of 
strength could be combined with the other impairments, only if based on unrelated 
etiologic or pathomechanical causes.  Otherwise, the impairment ratings based on 
objective anatomic findings take precedence.  Decreased strength cannot be rated 
in the presence of decreased motion, painful conditions, deformities, or absence of 
parts (e.g., thumb amputation) that prevent effective application of maximal force 
in the region being evaluated.” (AMA Guides, §16.8a, p. 508. Emphasis in 
original.) 
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In analyzing the AME’s report the WCAB further stated: 

Here, the AME has not provided any analysis to justify a departure from the 
Guides’ limitation of impairment ratings based on grip loss to “rare cases.”  It is 
this specific circumstance, where applicant’s pain complaints “prevent effective 
application of maximal force in the region being evaluated,” that underscores the 
AMA Guides’ restriction on the use of grip loss measurements.  Dr. Newton’s 
mention of Almaraz/Guzman does not rise to the level of an explanation required 
by the AMA Guides that applicant’s loss of grip strength is “an impairing factor 
that has not been considered adequately by other methods,” to justify this 
departure.  In fact, in his initial reference to Almaraz/Guzman, he stated: “I do not 
feel that a modified impairment assessment pursuant to Almaraz-Guzman II, is 
indicated in this case.”  Dr. Newton has not adequately explained how this case 
constitutes an exception to the limitation in the AMA Guides on the use of grip 
loss measurements. 

 My points related to the issue of then no rating at all.  Should have let us develop 
the record, cause she got nothing.  So, we filed PTRO.  But, caution here is to 
both doctors and attorneys.  Doctors, beware of the WCAB’s interpretation of grip 
loss issues.  Attorneys, don’t expect the WCAB will develop the record for you. 

 Bullshit, never a Guzman analysis.  Here is what the doctor said…..He didn’t 
have to justify it because it was what it was. 

Rockford v. Long Beach Unified School District (2012) 2012 Cal. Wrk. Comp. 
P.D. LEXIS 534 (WCAB Panel Decision) 

Summary:  WCAB found that applicant’s primary treating physician’s use of the hernia 
impairment in Table 6-9 of the AMA Guides to rate applicant’s spinal disability under Almaraz-
Guzman II was not justified and essentially was an attempt to achieve the desired result of 
providing applicant with a greater disability rating. 

Discussion:  In this decision the WCAB Panel upheld its prior decision in Rockford v. Long 
Beach Unified School District, 2012 Cal. Wrk. Comp. P.D. LEXIS 534.  Applicant suffered a 
specific December 14, 2007, injury to her lumbar and thoracic spine.  In the original decision the 
primary treating physician, reporting on behalf of applicant, using the spinal chapter of the AMA 
Guides found 10% WPI related to the applicant’s thoracic and lumbar spine with 25% 
apportioned to the applicant’s pre-existing degenerative condition.  Initially he placed no work 
restrictions on the applicant but in supplemental reports indicated there were significant work 
restrictions that, if applicable, would have resulted in greater permanent disability than the 
10% WPI under the DRE Method.  The primary treating physician then issued additional 
medical reporting in which under the rationale of Almaraz-Guzman II used the hernia 
impairment in Table 6-9, page 136, Category II, resulting in 23% WPI before adjustment for age 
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and occupation.  The applicant’s primary treating physician explained or justified his use of 
the hernia table by analogy to bridge the gap between the DRE 10% and the PD that 
applicant would have had using work restrictions under the old Permanent Disability 
Rating Schedule.  Defendant filed a Petition for Reconsideration essentially arguing the primary 
treating physician’s report did not constitute substantial medical evidence.  

In contrast, the reporting SPQME in the case used the DRE Method indicating 8% impairment to 
the dorsal spine and 8% to the lumbar spine and with the application of the Combined Values 
Chart 15% overall PD.  The SPQME indicated he did not believe the Almaraz/Guzman decision 
was applicable.    

In rejecting the primary treating physician’s attempt to use the hernia impairment chapter of the 
Guides to provide an alternative rating the Board stated: 

We concur that the primary treating physician’s use of Almaraz/Guzman II is not 
justified where it appears that he selected an alternate rating in order to “bridge 
the gap” between the factors of disability would have rated under the old rating 
system and the lower rating available under the AMA Guides.  His choice of the 
hernia chapter provided an alternate rating, as apparently suggested to him by 
applicant’s attorney, achieves the desired results providing applicant with a 
greater disability rating.  However, he does not adequately explain how the hernia 
chapter of the AMA Guides provides a better description of applicant’s spinal 
disability, except that it more closely provides a rating that would have been 
available under the old rating system and incorporates work restrictions. 

As a consequence, after reconsideration the WCAB relied on the SPQME’s assessment based 
under the spinal chapter which equated to 19% permanent disability as opposed to the 27% that 
would have resulted under the hernia chapter. 

 What you say matters.  How you say it matters.   Doctor could have instead analyzed 
impact on ADLs and functional capacity as a result of the injury, never having to get to 
the issue of work restrictions as basis to determine a more accurate impairment rating.  I 
see defendants purposefully going to this issue on deposition to try to undermine the 
Guzman analysis.  Beware. 

 

Llanez v. Diamond Holdings of California (2012) 2012 Cal. Wrk. Comp. P.D. 
LEXIS 474 (WCAB Panel Decision) 

Summary:  The WCAB rejected the AME’s attempt to rate applicant’s grip loss since decreased 
strength ratings cannot be rated in the presence of pain that prevents effective application of 
maximal force. 
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Discussion:  Following Trial the WCJ found applicant suffered injuries to his head, face, spine, 
ribcage, right arm, bilateral lower extremities, psyche and injury in the form of memory loss and 
headaches.  There were multiple reporting AMEs in the fields of internal medicine, orthopedics 
and psychiatry.  Overall permanent disability was initially determined by the WCJ to be 74%.  
Defendant filed a Petition for Reconsideration essentially arguing the level of permanent 
disability was not supported by substantial evidence.  The WCAB granted the defense recon 
finding that 12% WPI due to grip loss was not supported by substantial medical evidence and 
remanded the case back for the DEU to rate the reports without including the 12% WPI due to 
grip loss based on the orthopedic AME’s opinion.  The AME in orthopedics used Table 16-34 
rating the applicant’s grip strength based on a 33% reduction in grip strength resulting in a 17% 
WPI for the right upper extremity.  Subsequent to this report addressing grip loss/grip strength, 
the AME in orthopedics issued four supplemental reports in which he did not address permanent 
disability associated with any grip loss.   

Initially the Board discussed in detail the Almaraz/Guzman II decision and indicated that in order 
to support the case for rebuttal, the physician must be permitted to explain why departure from 
the impairment percentages is necessary and how he or she arrived at a different rating.  In 
rejecting the AME’s use of grip loss, the Board stated: 

In addition, Section 16.8a (p. 508) of Chapter 16 of the AMA Guides provides, in 
essence, that impairment ratings based on objective anatomic findings take 
precedence over decreased strength (i.e., grip loss) ratings and that decreased 
strength ratings cannot be rated in the presence of pain that prevents effective 
application of maximal force. 

 

Here, Dr. Pang failed to provide any explanation as to why he departed from a 
strict application of the AMA Guides and why the use of grip loss more 
accurately reflects applicant’s impairment especially in light of applicant’s 
complaints of significant pain.  Therefore, because he provided no analysis, it is 
impossible to determine whether or not his findings are appropriate and, thus, we 
find that portion of his opinion not substantial. 
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Ponce v. Ashley & J Pharmacy Corporation (2012) 2012 Cal. Wrk. Comp. P.D. 
LEXIS 596 (WCAB Panel Decision) 

Summary:  The WCJ issued a 53% permanent disability award as a result of a cumulative injury 
involving the applicant’s neck, back and psyche.  In addition, the 53% permanent disability 
included injury in the form of sleep loss.  Defendant filed a Petition for Reconsideration alleging, 
among other issues, the additional separate permanent disability impairment for sleep disorder 
was erroneous and was in fact subsumed by the ratings for the applicant’s orthopedic and 
psychiatric injuries. 

Discussion:  The WCAB granted defendant’s Petition for Reconsideration.  They noted the WCJ 
had provided rating instructions related to applicant’s sleep loss using Table 13-4 with a 19% 
WPI which was based on applicant’s reduced daytime alertness and positive results on the 
Epworth Sleepiness Scale.  In addition to the orthopedic impairment rating, there was a separate 
rating related to psychiatric impairment related to a depressive disorder resulting in a GAF score 
of 61 which translated to a WPI of 14%, 90% of which was industrial.   

The WCAB in rescinding the portion of the Award related to the 9% sleep loss based on Table 
13-4 noted that applicant’s sleep loss under Table 13-4 is part of the chapter for rating neurologic 
disorders.  The impairment rating identified applicant’s condition as an arousal disorder.  The 
Board agreed with defendant’s argument that this particular chapter and table is used to rate 
neurological disorders, and not for sleepiness caused by pain or psychiatric complaints.  In 
essence, they described the separate rating under Table 13-4 as redundant since the 
impairment related to sleep loss was subsumed under the ratings for the applicant’s 
orthopedic and psychiatric injuries.   

As a consequence the Board rescinded the sleep loss rating and as a result the applicant’s 53% 
award was reduced to 47%.  

 I bet the psyche doctor did not consider all of it as it was raised as a separate disorder. 
This should have been a doctor determination, not an assumption based on the WCAB. 

  



8 
 

Haas v. City of Santa Rosa (2012) 2012 Cal. Wrk. Comp. P.D. LEXIS 577 
(WCAB Panel Decision) 

Summary:  Following Trial the WCJ issued two separate Awards.  One for an admitted specific 
injury to the applicant’s left elbow that occurred on March 31, 2009, resulting in 22% permanent 
disability and a separate Award related to a cumulative trauma to the applicant’s bilateral 
shoulders resulting in 19% permanent disability.  Applicant filed a Petition for Reconsideration 
essentially arguing that based on the AME’s report there should have been a single Award based 
on a combined rating based on range of motion and loss of strength (strength deficits). 

Discussion:  The WCAB granted applicant’s Petition for Reconsideration but refused to combine 
both Awards.  The WCAB indicated it would not be proper to combine both the range of motion 
loss and strength deficits but applicant was entitled to a higher rating obtained through the use of 
either the range of motion loss or the strength deficit loss which must be adjusted separately and 
then combined with the rating for the sensory loss under impairment number 16.01.02.03. 

Even though the WCAB refused to combine the ratings by finding applicant’s permanent 
disability should be rated upon the highest ratable factor of impairment for each part of the body, 
the disability related to the applicant’s left elbow went from 22% up to 25% and with respect to 
the shoulders from 19% up to 31%.   

While the WCAB did not rule out in the appropriate case a combination or use of loss of motion 
or loss of strength, in this particular case the AME failed to explain why applicant’s loss of 
strength should be combined and rated with applicant’s loss of range of motion.  

 

Gomez v. WCAB (2012) 77 Cal. Comp. Cases 886; 2012 Cal. Wrk. Comp. 
LEXIS 120 (writ denied) 

Summary:  Applicant suffered an October 29, 2004, injury to his lumbar spine and psyche.  He 
also alleged a cumulative trauma injury involving his back, neck, psyche, other orthopedic body 
parts as well as sleep and sexual dysfunction.  Given the date of the specific and CT injuries, 
each party utilized their own QMEs.   

Applicant had two spinal surgeries including an artificial disc replacement in 2009.  The defense 
AME opined applicant should be rated under the AMA Guides DRE Category III based on a 
history of a herniated disc with surgery and resolved radiculopathy.  Applicant’s QME also used 
the DRE Method but used Category IV as opposed to Category III.  The WCJ relied on the 
defense QME finding that there was 34% permanent disability after apportionment.  Applicant 
filed a Petition for Reconsideration. 
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Discussion:  In essence applicant’s counsel argued the defense QME report did not constitute 
substantial medical evidence and the defense QME did not apply the AMA Guides correctly and 
applicant should be properly classified in DRE Category V as opposed to DRE Category III.  In a 
split panel decision, the WCAB denied reconsideration and affirmed the WCJ’s ruling.  
However, Commissioner Sweeney issued a long and rather eloquent dissent as to why she 
believed applicant fell under DRE Category V as opposed to Category III. 

It should be pointed out there was somewhat of a failure of proof on applicant’s part in this case 
since the Nerve Conduction Studies and EMG which applicant’s counsel indicated proved there 
was radiculopathy were not in evidence!  The WCJ and the Board found DRE Category III was 
supported by substantial medical evidence since the applicant’s radicular complaints were 
properly characterized as “non-verified”.   

 Read Sweeney dissent, it is shocking that some Commissioners cannot read the AMA 
Guides right, but it is understandable because it takes using it daily and constant review 
and interaction with it to get it 100%.  The point here is you have to really have things 
explained to insure the commissioners get it on appeal, or I predict you will lose.   

Olguin v. WCAB (2012) 77 Cal. Comp. Cases 585; 2012 Cal. Wrk. Comp. 
LEXIS 70 (writ denied) 

Summary:  This case has a complicated factual and procedural history.  Applicant suffered a 
specific injury to her cervical spine and psyche and a cumulative trauma to her cervical spine, 
elbows, and psyche.  She also claimed addition injuries to her wrists, sleep disorder as well as 
fibromyalgia.  There was an AME in orthopedics as well as a primary treating physician in 
psychology.  The WCJ initially found the record needed to be developed because the orthopedic 
AME allegedly did not apportion in accordance with Benson and did not provide factors of 
permanent disability that were consistent with the AMA Guides.  The WCJ also found the 
primary treating physician in psychology did not apportion correctly according to Benson.  The 
WCJ’s attempt to develop the record failed due to the fact the supplemental report from the AME 
in orthopedics again failed to cure the defects identified by the WCJ.  As a consequence, the 
WCJ appointed a “regular physician” in orthopedics.  The reporting “regular physician” who 
reported directly to the WCJ provided two separate impairment and disability opinions.  One was 
a strict application of the AMA Guides and the second was based on Almaraz/Guzman II.  

The WCJ issued rating instructions requesting the DEU to determine permanent disability based 
on reports of the “regular physician” and the reporting psychologist based on a strict application 
of the AMA Guides and not on any augmentation based on Almaraz/Guzman II.  The WCJ 
found applicant did not sustain industrial injury related to fibromyalgia or sleep disorder.  He 
found 22% permanent disability after non-industrial apportionment of 30% to the cervical spine 
and that 65% of applicant’s psychological permanent disability was attributable to non-industrial 
factors.   
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Applicant filed a Petition for Reconsideration essentially arguing the WCJ should have applied 
the Almaraz/Guzman II analysis provided by the reporting “regular physician” as opposed to the 
strict AMA Guides application. 

Discussion:  There is a long discussion and analysis of Almaraz/Guzman II emphasizing that 
both Almaraz/Guzman II and Guzman III emphasize that a physician’s ability to depart from a 
strict application of the Guides is not without limit and the physician’s opinion must constitute 
substantial medical evidence.  Referring to Almaraz/Guzman II, the Board characterized their 
own decision as not permitting a physician to utilize any Chapter, Table or Method in the AMA 
Guides simply to achieve a desired result, e.g., a WPI that would result in a permanent disability 
rating based directly or indirectly on any schedule in effect prior to 2005.  They also referred to 
Guzman III indicating the Almaraz/Guzman analysis “does not allow a physician to conduct a 
fishing expedition through the Guides “simply to achieve a desired result”.” 

In essence, the Board and later the Court of Appeal determined the reporting “regular physician” 
in this case in his Almaraz/Guzman analysis attempted to inject a work restriction into his 
analysis to obtain a WPI.  “His use of no very forceful activities, as opposed to the Applicant’s 
limitations as to ADLs, as a multiplier to achieve a WPI was deemed by the undersigned WCJ as 
an indirect attempt to obtain a desired result.” 

 

Fresno Unified School District v. WCAB (Barajas) (2012) 77 Cal. Comp. Cases 
566; 2012 Cal. Wrk. Comp. LEXIS 67 (writ denied) 

Summary:  This case involved whether an AME properly determined applicant’s overall 
impairment by using both impairment related to loss of motion and as an additional 
impairment factor grip loss under Table 16-34. 

Applicant suffered a right upper extremity injury including his right wrist.  He had right wrist 
surgery.  There were two reporting treating physicians, one a surgeon and the other the 
applicant’s primary treating physician, as well as an AME.  Following his right wrist surgery, the 
applicant was released to perform his regular work and in terms of his activities of daily living 
his right wrist residuals periodically made performance of his activities of daily living more 
difficult and uncomfortable. 

With respect to loss of motion of the right wrist, the AME concluded the applicant had 6% upper 
extremity impairment.  The AME acknowledged that under Section 16.8a loss of strength cannot 
be rated in the presence of decreased motion or painful conditions.  The AME noted the 
applicant had nearly a 50% loss of grip strength.  The AME acknowledged that 
Almaraz/Guzman requires the most accurate estimate of a worker’s impairment.  However, to 
ignore the applicant’s nearly 50% grip loss in the AME’s opinion did not meet the definition of 
“accurate”.   
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The AME provided a detailed and thorough discussion as to why the applicant’s pain did 
not prevent him from maximal effort in grip loss testing.  Moreover, the applicant’s small 
degree of loss of motion did not prevent him from maximum effort nor interfere in any way 
with his grip strength testing.  The AME concluded under Almaraz/Guzman that applicant’s 
grip loss was ratable under Table 16.34 resulting in 20% upper extremity impairment.  
Combining the 20% upper extremity impairment with the 6% upper extremity impairment based 
on loss of motion resulted in a 25% upper extremity impairment converted by Table 16-3 to a 
15% WPI. 

The AME was also candid in indicating if applicant had demonstrated significant pain 
behavior during the grip testing or had his Jamar curve been unphysiologic, then any 
assessment or determination of impairment for grip loss would not have been possible.  The 
AME concluded “his grip loss is an independent factor of impairment from his loss of 
motion as a result of his now healed injury.”  He also found no pain add on.  The surgeon 
and applicant’s primary treating physician also concurred in the AME’s assessment and opinion 
as to WPI.  The WCJ issued a Findings & Award relying on the opinion of the AME and the 
applicant sustained 27% permanent disability as a result of his industrial injuries.  Defendant 
filed a Petition for Reconsideration.   

Discussion:  Defendant asserted on reconsideration the WCJ should have rated applicant’s upper 
extremity impairment solely on the basis of his loss of range of motion arguing the AME failed 
to adequately explain or justify his use of loss of grip strength as additional factor of impairment 
under the AMA Guides pursuant to Almaraz/Guzman. 

The WCAB denied defendant’s Petition for Reconsideration and affirmed the WCJ’s decision.  
In essence, the WCAB found that based on the AME’s thorough explanation and detailed 
reasoning this was “a rare case” that allowed the inclusion of measurements of applicant’s 
grip loss as a separate factor of disability. 

The WCAB stated as follows: 

We are persuaded here that the AME’s rationale for incorporating applicant’s grip 
loss into his permanent disability rating of his right wrist impairment fits within 
the scheme envisioned in Almaraz/Guzman II. Dr. Murphy fairly expressed his 
view that applicant’s effort on grip loss testing was “maximal,” thus removing it 
from the limitation in Section 16.8a that precluded its combination with loss of 
range of motion, which provides that “[d]ecreased strength cannot be rated in the 
presence of decreased motion, painful conditions, deformities, or absence of parts 
(eg, thumb amputation) that prevents effective application of maximal force in the 
region being evaluated.”  Here, the AME found applicant was not prevented by 
his decreased range of motion or painful conditions from exerting maximal force 
in his grip strength testing.  
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Mrozek-Payne v. Spectre Air & Ground Freight (SCIF) I (2012) 2012 Cal. Wrk. 
Comp. P.D. LEXIS 147 (WCAB Panel Decision) 

Summary:  This is the first of two successive decisions on the same case.  Part I was decided by 
the WCAB on April 24, 2012, and the successive decision in the same case by the WCAB issued 
August 17, 2012.  This case deals with the inherent and challenging problems in determining 
impairment in a chronic pain fibromyalgia case.  Applicant suffered a July 2001 specific injury.  
In a Findings & Award issued in 2012, the WCJ found applicant sustained industrial injury to her 
psyche, skin as well as headaches, chronic pain and fibromyalgia.  The WCJ found 78% 
permanent disability.  However, the WCJ partly rejected the AME’s opinion in rheumatology 
with respect to the determination of WPI/disability.  The AME in rheumatology had attempted to 
determine impairment by combining the WPI found in Table 13-4 of the AMA Guides in 
combination with the WPI found utilizing Table 13-8.  In rejecting a portion of the AME’s 
opinion, the WCJ interpreted Chapter 13.2 of the AMA Guides as precluding combining 
impairments from these two tables therefore incorporated only the impairment found in a single 
table, i.e., 13-8 into the WCJ’s permanent disability determination.  Applicant filed a Petition for 
Reconsideration alleging the WCJ should have found 100% permanent disability and not 78% 
disability and should have relied on the full combination impairment determination by the AME 
in rheumatology along with the expert opinion of a vocational rehabilitation expert. 

Discussion:  The WCAB granted applicant’s Petition for Reconsideration and in a lengthy 
decision, agreed with the WCJ’s rejection of the opinion of the vocational rehabilitation expert.  
However, the WCAB found the judge should have incorporated the impairment determination 
found by the AME in rheumatology and the AMA Guides do not in all circumstances and cases 
prohibit the combination of whole person impairment in Tables 13-4 and Tables 13-8.  They 
remanded the case to the WCJ at the trial level for him to issue a new decision.  They 
emphasized the AME in rheumatology correctly interpreted the AMA Guides in that the Guides 
“do not specifically rate fibromyalgia”.  They noted the AME in rheumatology opined it was 
possible to determine a whole person impairment regarding fibromyalgia by dissecting out the 
major symptoms in a given patient that interfere with the activities of daily living as manifested 
in this case by widespread pain, non-restorative sleep, chronic fatigue, depression, and anxiety 
and other symptoms compatible with cognitive dysfunction, headaches and TMJ.  They found 
the AME’s use of different chapters in combination to determine overall impairment constituted 
substantial evidence and stated: 

Since there is no impairment rating relating to fibromyalgia in the AMA Guides, 
there is no scheduled rating to rebut, and therefore the rule set forth in Almaraz 
and Guzman is not strictly applicable.  In any case, Dr. Levine did utilize tables 
within the four corners of the Guides, and explained his methodology.  We note 
that the suggestion in the Guides that the “most severe” impairment between 
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Table 13-4 and 13-8 should be utilized is meant to apply to cerebral impairments, 
not to fibromyalgia.  

 

Mrozek-Payne v. Spectre Air & Ground Freight (SCIF) II (2012) 2012 Cal. 
Wrk. Comp. P.D. LEXIS 427 (WCAB Panel Decision) 

Summary:  As indicated above, this is the WCAB’s subsequent decision referred to as Mrozek-
Payne II.  Pursuant to the WCAB’s remand, the WCJ issued another Findings & Award finding 
the applicant suffered 84% permanent disability as opposed to the 78% disability the WCJ 
indicated in his first decision.  Applicant again filed a Petition for Reconsideration arguing the 
84% disability was inadequate and the applicant should be deemed to be 100% permanently 
totally disabled based not only on the opinion of the AME but the opinion of the vocational 
rehabilitation expert.  However, the WCAB rejected applicant’s argument the vocational 
rehabilitation expert’s opinion was persuasive and substantial given the fact the vocational 
rehabilitation expert admitted he did not meet with the applicant.  Moreover, the expert 
did not complete a formal work evaluation and the only records the vocational expert 
reviewed were the AME reports in rheumatology from Dr. Levine and the reports from a 
psychiatrist.  The WCAB noted neither the AME opined the applicant was permanently totally 
disabled.  The WCAB stressed the vocational rehabilitation expert in essence expressed a mere 
conclusion that was not based on an adequate investigation.  Therefore the WCAB affirmed the 
WCJ’s determination of 84% permanent disability. 
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II 
 

PERMANENT TOTAL DISABILITY 
(Labor Code Section 4662  

“In Accordance With The Fact”) 
 
 

Avist v. UC San Francisco Medical Center (2012) 2012 Cal. Wrk. Comp. P.D. 
LEXIS 554 (WCAB Panel Decision) 

Summary:  This is a long 11 ½ page WCAB Panel Decision but it is important because of its 
extensive analysis and discussion of the interaction of apportionment pursuant to Labor Code 
section 4663 and the Labor Code section 4662 permanent disability presumption of total 
disability related to the last paragraph where “in all other cases, permanent total disability shall 
be determined in accordance with the fact.” 

Applicant suffered a January 14, 2005, specific injury.  It is important to note there is no alleged 
cumulative trauma nor is there any issue related to Benson apportionment between successive 
dates of injury.  In terms of the mechanism of injury, several 50 pound bags of animal feed 
fell on the applicant injuring a number of body parts but impacting significantly on her 
cervical spin.  Following the injury applicant did return to work for a short period of time.  
She was diagnosed immediately with a small cervical disc herniation but over time the cervical 
condition and related pathology kept getting worse.  Applicant had cervical spine surgery on an 
emergency basis in November of 2006, almost two years after the date of injury.  Following her 
cervical spine surgery, she continued to have significant and severe residuals in the form of 
spasticity as well as need for home health care, the need for a walker and was subject to chronic 
unremitting pain. 

At Trial the WCJ found the applicant to be 100% permanently totally disabled based 
primarily on the medical reporting and to a limited extent on the reporting and opinions of 
vocational rehabilitation experts.  There were three reporting AMEs in the case.  The Trial 
Judge’s determination the applicant was 100% permanently totally disabled was based 
exclusively on the January 14, 2005, date of injury to the cervical spine and not factoring in or 
considering injuries to the applicant’s psyche and dental disability.   

In addition to the three AMEs, there was a primary treating physician and a consulting physician.  
The AME in neurosurgery wrote 19 reports and was deposed.  Also the primary treating 
physician and a spinal cord specialist all concluded that basically the applicant was 
unemployable in the open labor market and perhaps was only marginally employable in a 
sheltered workshop.  
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Discussion:  It is important to note the reporting physician concluded the applicant did not have 
a separate specific injury after the January 14, 2005, admitted injury nor did she have a 
subsequent cumulative trauma injury.  The defense Petition for Reconsideration focused on the 
argument or assertion there was a lack of substantial evidence to support a finding of permanent 
total disability under Labor Code section 4662 as “determined in accordance with the fact.”  The 
WCAB noted “A finding of permanent and total disability under section 4662 results from an 
analysis of the totality of the evidence as opposed to using the description and measurements of 
the AMA Guides pursuant to section 4660’s instructions for determining the percentage of 
disability.”. 

With respect to the defense contention there should be apportionment pursuant to Labor Code 
section 4663 with respect to the conclusive presumption of 100% permanent total disability 
determined in accordance with the fact this argument was dismissed in the WCJ’s Report on 
Reconsideration adopted by the Board as follows: 

First, a finding of permanent and total disability under Labor Code section 4662 is 
conclusively presumed to be total in character according to the language of the 
statute itself.  It was found that the January 14, 2005 injury alone cause permanent 
and total disability “according to the fact” under Labor Code section 4662.  Thus, 
apportionment to any prior or subsequent injury does not defeat this finding. 

In short there was overwhelming medical evidence based on the applicant’s cervical spinal injury 
and related disability alone that she was presumed to be 100% permanently totally disabled in 
accordance with the fact and unemployable in the open labor market.   

 More doctors that opine someone is PTD the better shot you got at it.  The court here was 

persuaded greatly by the PTP’s conclusions here.     
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III 
 

PERMANENT TOTAL DISABILITY 
&  

THE BENSON EXCEPTION 
 

 

Zurich North America vs. WCAB (Driver) (2013) 2013 Cal. Wrk. Comp. P.D. 
LEXIS 54 (Writ of Review Denied, March 27, 2013) 

Summary:  Ms. Driver worked as a salesperson and sustained multiple injuries, to include her 
knees and back on 10/3/2002, to her neck and back form 10/2001 to 3/18/2002, and from 
9/5/2002 to 6/20/2003, and to her knees, wrists, upper extremities and neck from 10/2001 to 
6/30/2003. The WCJ relied upon the reporting of two physicians, Dr. Rogers and AME Dr. 
Seymour Alban whom agreed that Applicant sustained multiple orthopedic injuries and 
compensable consequence injuries that rendered her permanently totally disabled.  The WCAB 
affirmed the WCJ’s finding that there was no basis for apportionment pursuant to Labor Code 
Section 4663 and Benson v. WCAB (2009) 170 Cal. App. 4th 1535, 74 Cal. Comp. Cases 113, 
when neither treating nor agreed medical evaluator could parcel out, with reasonable medical 
probability, approximate percentages to which each of applicant’s injuries contributed to her 
permanent disability, and WCAB found that their opinions constituted substantial evidence. 

Discussion: The WCJ noted that, “Dr. Alban concluded that while none of the patient's individual 
disabilities alone rendered her totally disabled, the combination of her injuries rendered her totally 
disabled. (It should be noted that Dr. Tauber has indicated that the patient's left knee disability alone 
renders her permanently disabled.) It is, indeed, not possible to determine which body part is causing 
what precise portion of the patient's disability. It is not possible to determine which dates of injury 
caused which portions of her overall disability, as the parts of body overlap and the various 
disabilities interact with each other. The human body is not a machine and functions as a whole. 
The left knee affects the right knee, and vice versa. The knee affects the lumbar spine, the lumbar 
spine affects the knee. The cervical spine affects the upper upper extremities and the wrists, hands, 
and elbows also affect the cervical spine. It is clear that the patient is factually totally disabled 
according to Labor Code Section 4662….The patient very clearly cannot sustain full time work. Nor 
do I believe that this patient could sustain part time work, even with the ability to sit or stand at 
will or to lie down and take breaks. Her pain level is too high, her limitations too various and too 
great, and her mental function, concentration and focus too low. Accordingly, I agree with Dr. 
Alban that the patient is 100% totally disabled and unable to compete in the open labor market. I 
agree that her disability is the result of her lumbar spine, cervical spine, left knee, bilateral hand, 
wrist and elbow disability in combination, and that the degree of disability resulting from each 
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body part and date of injury cannot be separated out. The patient is 100% disabled as a result of 
the combination of her disabilities.” 

The WCJ further highlighted the following portions of Dr. Rogers' 9/9/2011 report as particularly 
supportive of his finding that Applicant was 100 percent PD, and that there was no basis to apportion PD 
between Applicant's multiple specific and cumulative injuries because Applicant's disability was directly 
caused by the combination of her injuries: 

   To further explain with regard to distinguishing which of the patient's several injuries 
resulted in what portion of her total permanent disability, the following is noteworthy. The 
patient initially injured her cervical spine, lumbar spine and both upper extremities in an 
industrially related auto accident on 01/16/01. She was then temporarily totally disabled 
through the end of September and returned to work in October 2001. She worked from 
October 2001 to March 18, 2002. On 10/2/02 Dr. Rezaian returned the patient to work 
without restrictions. However, by 10/24/02 the patient returned to Dr. Rezaian with 
increased symptoms, particularly in the cervical spine, and including symptoms in her 
shoulders, arms, forearms, hands and fingers. She also had increased lower back pain 
radiating to her buttocks, thighs, legs and feet. The patient complained of difficulty sitting 
and walking. When the patient returned to work in October 2001, her work involved 
moderate bending, stooping and lifting. Dr. Alban found, and I would concur, that the 
period of work from October 2001 to March of 2002, resulted in the patient's need for 
cervical surgery on March 18, 2002. 

The relationship between the 01/16/01 injury and the October 2001 - March 18, 2002 
CT cannot be apportioned. Without the first injury, the patient's cervical spine would 
not have been in a condition to be so significantly exacerbated by the short CT period 
from October 2001 - March 18, 2002, and would likely have not led to the cervical 
surgery and resulting disability. Without the CT period, it is unlikely that the patient 
would have required the March 2002 cervical spine surgery and suffered the resulting 
disability. Those two injuries are undoubtedly inextricably bound. Furthermore, much 
as the patient's work from October 2001 - March 18, 2002 exacerbated her cervical spine to 
such a degree that she required surgery, it is also highly likely that her lumbar spine and 
upper extremities symptoms were also significantly exacerbated as a result of that CT work 
exposure, as documented by Dr. Rezaian's frequent reports of the period which document 
increased lower back pain, lower extremity radiculopathy, as well as upper extremity 
tingling, numbness, and pain. Accordingly, the disability for the cervical spine, as well as 
the lumbar spine and upper extremities, results from both the 2001 industrial auto accident 
and the CT from October 2001 - March 2002 and cannot be apportioned between the two. 

Following the March 2002 cervical spine surgery, the patient returned to work in 
September 2002 and continued to work through June 2003. However, on October 3, 2002 
she injured her left knee, which resulted in consequential injuries to the right knee and 
lumbar spine. In the record there has been a lot of discussion about whether or not this left 
knee injury was a specific injury or simply a result of the weakened lumbar spine causing 
the left knee to give way. Dr. Sohn concluded that the left knee could only have given way 
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due to the lumbar spine injury. Dr. Alban concluded that the October 3, 2002 left injury was 
a specific injury. The patient has testified in her deposition that she was not aware of any 
lumbar spine weakness, which contributed to October 2002 injury. It is my understanding 
that, legally, the left knee injury has been accepted as a 10/3/02 specific injury. The patient's 
job involved a good deal of standing at the podium to deliver her presentation, a good deal 
of lifting, and a good deal of walking involved in traveling to different cites to make her 
presentations. I understand that there is a CT for the period October 2001 - June 2003 which 
includes the knees, wrists, upper extremities, and based on Dr. Alban's deposition testimony, 
the patient's neck and back. The medical record supports this. Based on the patient's 
medical history, and job history, the record shows that the patient's disability 
increased with each work period. Not only did the continued work duties continue to 
exacerbate the previously injured body parts, the injuries in those body parts took their toll 
on each other over time. Human beings will attempt to compensate for weakness or pain in 
one area, which results in stress on another area. This is easy to see when considering 
opposite members, such as understanding that the patient's right knee symptoms are a 
compensable consequence and result from the patient's left knee injuries. However, this is 
also true for the patient's spine and both lower and upper extremities. The patient had 
lumbar spine pain, but she was working (walking, standing, lifting, carrying) and putting 
more stress on her knees in trying to compensate for her lumbar spine pain. After October 3, 
2002, the patient continued to work for another eight months, and put additional stress on 
the lumbar spine in trying to compensate for knee pain. Similarly, the patient injured her 
cervical spine, but at work she was still required to perform significant lifting. She 
compensated by putting more stress on her upper extremities, and when her hands and 
wrists hurt she compensated by using her elbows, shoulders and, indeed, her neck, to lift and 
perform other work functions. Dr. Alban's inability to tease out body parts and various dates 
of injury in order to apportion without speculating is due not in any way to deficiency of the 
physician, but plainly due to the integrated working of the human body and the 
interrelationships between the various injuries and parts of body. This patient suffered two 
specific injuries to multiple body parts which were in turn subjected to additional 
periods of insult as the patient continued to work. Each injury contributed to the 
patient's current permanent condition, that of total permanent disability, and no exact 
measurement can be assigned to how each injury added its particular insult. It can 
only be said that without each injury the patient's condition would not be as it is today. 
Not only do the various parts of body and dates of injury inter-react, but together the 
sum of the disability created is greater than would be expected by the simple addition 
of the various disabilities affecting each part of body. I have consulted with other 
physicians, who agree that it is impossible to apportion between the various dates of 
injury without speculating. 
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Doctor’s Option #1: 

“A physician evaluating a case involving successive industrial injuries might determine that all of 
the resulting PD is solely attributable to one of the successive injuries.” (Benson, at p. 16) 

Doctor’s Option #2: 

“A Dr. may determine that it is medically reasonable to assign a  % cause of the overall disability to 
each injury (e.g., 50/50, 75/25, 90/10), resulting in multiple (non-combined) awards for each injury's 
portion of the permanent disability.” (Benson, at p.16) 

See Lambert v. WCAB, (2010) 75 CCC 1441, where doctor’s determination following “Option #2” 
was found to constitute substantial evidence. 

Doctor’s  Option #3: 

If the doctor is unable to “parcel out degree to which each injury is causally contributing” to the 
PD. (Benson, at p. 18) 
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