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WORKERS COMPENSATION COMMISSION 
 

CERTIFICATE OF DETERMINATION 
 

This certificate is issued in accordance with section 294 of the Workplace Injury Management 

and Workers Compensation Act 1998 

 

 

Matter Number: 002723/16 

Applicant: Fiona Louise Wills 

Respondent: Broadspectrum (Australia) Pty Ltd 

Date of Determination: 11 October 2016 

 

The Commission determines: 

 

1. Respondent to pay the applicant weekly payments of compensation at the rate of $1,256.04 

from 16 February 2016 pursuant to section 37(1)(a) of the Workers Compensation Act 1987 

with such payments to continue in accordance with the provisions of the Workers 

Compensation Act 1987. 

 

2. General order pursuant to section 60 of the Workers Compensation Act 1987 that the 

respondent pay the applicant’s reasonably necessary medical and related treatment expenses 

as a result of psychological injury suffered in the course of employment on 3 May 2014. 

 

 

 

A brief statement is attached to this determination setting out the Commission’s reasons for the 

determination. 

 

 

 

I CERTIFY THAT THIS PAGE AND THE FOLLOWING PAGES IS A TRUE AND 

ACCURATE RECORD OF THE CERTIFICATE OF DETERMINATION AND REASONS FOR 

DECISION OF GRAHAME EDWARDS, ARBITRATOR, WORKERS COMPENSATION 

COMMISSION. 

 

 

 

Trish Dotti 
By delegation of the Registrar 
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STATEMENT OF REASONS 

 

BACKGROUND 

 

1. Ms Fiona Louise Wills (the applicant) claims she suffered a psychological injury as a result 

of an alleged sexual assault committed upon her by a male detainee in the course of her 

employment as a case manager with Broadspectrum (Australia) Pty Ltd (the respondent) at 

Manus Island on 3 May 2014. 

 

2. Ms Wills last day of work with the respondent was on 5 July 2014. 

 

3. The respondent disputed liability on the issuing of a notice dated 6 January 2016 pursuant to 

s 74 of the Workplace Injury Management and Workers Compensation Act 1998. 

 

4. Liability was disputed on the basis that the employment was not the main contributing factor 

to the psychological injury within the meaning of s 4b; and that the employment concerned 

was not a substantial contributing factor to the injury within the meaning of s 9A of the 

Workers Compensation Act 1987 (the 1987 Act).  

 

5. The respondent’s s 74 notice also advised Ms Wills that pursuant to s 54 of the 1987 Act 

weekly payments of compensation would cease six weeks from the date of the notice.   

 

6. Ms Wills filed an Application to Resolve a Dispute (the Application) in the Commission on 

26 May 2016 seeking orders that the respondent pay weekly payments of compensation 

pursuant to ss 36 and 37 of the 1987 Act from 3 May 2014 to date and continuing. Ms Wills 

also seeks an order that the respondent pay her reasonably necessary medical and related 

treatment expenses pursuant to s 60 of the 1987 Act. 

 

7. The respondent filed a Reply to the Application to Resolve a Dispute (the Reply) on 16 June 

2016. 

 

ISSUES FOR DETERMINATION 

 

8. The parties agree that the following issues remain in dispute: 

 

(a) Whether the employment the main contributing factor to the injury within the 

meaning of s 4b(ii) of the 1987 Act. 

 

(b) Whether the employment concerned was a substantial contributing factor to the 

injury within the meaning of s 9A of the 1987 Act.  

 

PROCEDURE BEFORE THE COMMISSION 

 

9. The parties attended a conference/arbitration hearing on 16 August 2016 at Tweed Heads.  

I am satisfied that the parties to the dispute understand the nature of the application and the 

legal implications of any assertion made in the information supplied.  I have used my best 

endeavours in attempting to bring the parties to the dispute to a settlement acceptable to all 

of them.  I am satisfied that the parties have had sufficient opportunity to explore settlement 

and that they have been unable to reach an agreed resolution of the dispute. 

 

10. Mr Brazel of counsel instructed by Mr Clarke, solicitor, represented the interests of Ms Wills 

who was present at the arbitration. 
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11. Ms Wood of counsel instructed by Ms Sutton, solicitor, represented the respondent in the 

interests of the insurance scheme agent. 

 

12. The arbitration hearing was sound recorded. 

 

EVIDENCE 

 

Documentary Evidence 

 

13. The following documents were in evidence before the Commission and taken into account in 

making this determination:  

 

(a) the Application and attached documents; 

 

(b) the Reply and attached documents, and 

 

(c) Application to Admit Late Documents filed by the respondent dated 14 August 

2016.  

 

14. The respondent withdrew the report of Dr Siddle dated 1 October 2014, independent medical 

examiner, on the basis that only one forensic medical report may be admitted on behalf of a 

party to proceedings in accordance with reg 49(1) of the Workers Compensation Regulation 

2010. 

 

15. Ms Wills made an application to admit into evidence an Application to Admit Late 

Documents attaching the report of Dr Huntsman, independent medical examiner, dated  

30 May 2016, which had been served upon the respondent on 18 July 2016. 

 

16. The application was opposed by the respondent. 

 

17. The application was refused for reasons given in an extempore decision. 

  

Oral Evidence 

 

18. No application was made by either party to adduce oral evidence. No application was made 

by the respondent to cross-examine the applicant.  

 

Submissions 

 

19. As the arbitration hearing was sound recorded, I proposed to summarise the parties’ 

submissions only. 

 

Applicant 

 

20. Mr Brazel’s submissions are summarised as follows: 

 

(a) The applicant claims weekly payments of compensation, and payment of medical 

expenses. 

 

(b) The applicant suffered a psychological injury in the course of her employment at 

Manus Island on 3 May 2014 (counsel referred to statements of the applicant 

dated 5 May 2014, 12 April 2016 and 18 May 2016 – the Application – pages 

75, 89 and 126). 
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(c) The only previous claim for compensation made by the applicant was when she 

was working for Queensland Health in 2012. 

 

(d) The applicant had been employed by Queensland Health from 2006. 

 

(e) The applicant’s employment was transferred from The Salvation Army to the 

respondent in February 2014 upon its successful tender for the contract to 

provide services at Manus Island. 

 

(f) The applicant underwent a pre-employment medical examination at the request 

of The Salvation Army on 24 September 2013 (counsel referred to the pre-

employment medical examination report – the Application – pages 64 and 65). 

 

(g) The applicant commenced work with The Salvation Army as a case manager at 

Manus Island on 6 November 2013. 

 

(h) The causation and diagnosis of the applicant’s psychological injury is supported 

by Dr Danesi, independent medical examiner qualified by the applicant. 

 

(i) Dr Danesi diagnosed the applicant to be suffering with post-traumatic stress 

disorder as a result of the sexual assault (counsel referred to the report of  

Dr Danesi dated 10 February 2016 – the Application – pages 1 – 9). 

 

(j) Dr Danesi opined that the sexual assault on Manus Island was the significant 

contributing factor to the development of post-traumatic stress disorder and 

relapse of major depressive disorder, and that these disorders were triggered by 

the psychological stressors of the sexual assault, and without the stressor of the 

assault she would not have developed these conditions.    

 

(k) Dr Danesi opined that the employment was the main contributing factor to the 

psychological injury (counsel referred to the report of Dr Danesi dated 31 March 

2016 – the Application – page 11). 

 

(l)  The general practitioner, Dr Dore, has provided a number of workers’ 

compensation medical certificates certifying that the applicant has no current 

work capacity (counsel referred to the Application – pages 36 – 47). 

 

(m) The applicant is being treated by Dr Christensen, psychiatrist. The first 

consultation was on 28 October 2015 (counsel referred to the report of  

Dr Christensen undated – the Application – pages 50 – 51). 

 

(n) Dr Christensen opined that the applicant suffered a “frank psychiatric injury 

namely PTSD and Depression”. 

 

(o) Dr Lotz, independent medical examiner qualified by the respondent, did not 

think the sexual assault incident was in itself a major significant factor to the 

injury (counsel referred to the reports of Dr Lotz dated 14 December 2015 and  

4 April 2016 – the Reply – pages 1 – 9).  

 

(p) The applicant attempted work on Manus Island after the sexual assault but was 

unable to continue because of her psychological injury. 
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(q) It should be inferred that the withdrawal of Dr Siddle’s report was that her 

opinion was not favourable to the respondent’s case (counsel referred to the 

Jones v Dunkel principle). 

 

(r) The applicant was referred by Dr Dore to Dr Guha, psychiatrist, on 23 August 

2012 for treatment of her psychological condition caused by her having to deal 

with two paedophiles in her employment with Queensland Health (counsel 

referred to the Application to Admit Late Documents filed by the respondent – 

page 1). 

 

(s) The applicant was referred to Mr Phil Botha, psychologist, by Queensland 

Health under an employee assistance programme, for counselling (counsel 

referred to the report of Mr Botha – Application to Admit Late Documents filed 

by the respondent – pages 11 – 13). 

 

(t) The applicant was seen by Dr Guha at the Pinel Clinic of the Belmont Private 

Hospital on 29 August 2012 in the context of her anxiety and depression being 

triggered by workplace issues (counsel referred to the report of Dr Guha dated  

12 September 2012 – Application to Admit Late Documents filed by the 

respondent – pages 14 – 16). 

 

(u) The applicant was able to return to work after being treated by Mr Botha and  

Dr Guha. 

 

(v) Dr Guha reported that the applicant returned to work on a graduated return to 

work plan with the support of her employer (counsel referred to the report of  

Dr Guha dated 5 November 2012 – Application to Admit Late Documents filed 

by the respondent – pages 27 – 30). 

 

(w) The applicant successfully returned to work with Queensland Health. 

 

(x) The applicant was seen by Dr Jetnikoff, consultant psychiatrist, at the request Q 

Super on 11 April 2013. 

 

(y) Dr Jetnikoff assessed the applicant’s mental state and found that she described 

some limited symptoms of a post-traumatic stress disorder and depression 

neither of which were adequate to make a diagnosis; that there was no current 

condition, and that she did not require any further treatment due to the full 

remission of her psychiatric condition (counsel referred to the report of  

Dr Jetnikoff dated 26 April 2013 – Application to Admit Late Documents filed 

by the respondent – pages 39 and 39A). 

 

(z) The applicant has had several admissions as an impatient since 2014 for 

treatment of her psychiatric condition caused by the psychological injury with 

the respondent. 

 

(aa) No admission for treatment of her psychiatric condition prior to her suffering the 

psychological injury in the course of her employment with the respondent. 

 

(bb) There is a significant difference between the pre-existing condition and the 

psychological injury caused by incident on Manus Island. 

 

(cc) The applicant has undergone ECT treatment by Dr Christensen for her 

psychological injury. 
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(dd) The applicant suffered a disease injury within the meaning of s 4b(ii) of the 1987 

Act (counsel referred to Federal Broom Co Pty Ltd v Semlitch 110 CLR 626 

(Semlitch).  

 

(ee) Dr Christensen found that the applicant suffered a disease injury, and that the 

employment concerned was the main contributing factor to the injury (counsel 

referred to the report of Dr Christensen undated – the Application – page 50). 

 

(ff) The Commission should accept the opinion of Dr Danesi. 

 

(gg) The applicant is entitled to an award of weekly payments of compensation at the 

rate of $1,256.84 (PIAWE - $1,570 x 80%) from 16 February 2016 to  

1 November 2016 (expiration of the second entitlement period) pursuant to s 37 

of the 1987 Act. 

 

(hh) The applicant is entitled to a general order pursuant to s 60 of the 1987 Act. 

 

Respondent’s submissions 

 

21. Ms Wood’s submissions are summarised as follows: 

 

(a) Dr Christensen became the applicant’s nominated treating specialist at the end of 

2015, some 18 months after the event on Manus Island, on referral from  

Dr Guha. 

 

(b) The applicant was employed by The Salvation Army from November 2013 at 

Manus Island. 

 

(c) The applicant worked on two a week rotation on Manus Island. 

 

(d) Dr Danesi has a history of the difficulties the applicant was having whilst 

working on Manus Island after the May event. 

 

(e) Dr Danesi found that the event aggravated a pre-existing condition. 

 

(f) Pleaded solely as a psychiatric injury as a result of that event. 

 

(g) Nothing further on Manus Island is included in the Application as to the cause of 

the psychiatric condition. 

 

(h) The applicant’s past psychiatric history is set out at pages four and five of  

Dr Danesi’s report dated 10 February 2016. 

 

(i) The applicant was off work for three months from Queensland Health in 2012 

for a psychiatric condition. 

 

(j) There is a family history of depression. 

 

(k) The applicant’s daughter had a motor vehicle accident in 2014, hospitalising her 

for three weeks. She was in a coma for six days. 

 

(l) The applicant’s daughter suffered brain damage as a result of the motor vehicle 

accident (counsel referred to the medical records of the Victoria Pont Medical 

Centre – the Application – page 12). 
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(m) No report from Dr Guha, who would be in the best position to address the 

applicant’s pre-existing condition and subsequent condition post the event on 

Manus Island. 

 

(n) The reports of Dr Guha produced under direction for production order provides a 

different position to that of Dr Danesi in respect of the past psychiatric history. 

 

(o) The history contained in the report of Dr Guha dated 5 November 2012 is 

relevant as to the impact of her psychiatric condition upon her ability to work 

prior to working with the respondent. 

 

(p) The workplace issues with Queensland Health triggered a major depressive 

disorder. 

 

(q) Mr Botha recorded a significant prior psychiatric history. 

 

(r) Mr Botha diagnosed the applicant under DSM IV (counsel referred to the report 

of Mr Botha dated 5 September 2012 – Application to Admit Late Documents 

filed by the respondent – page 12). 

 

(s) The history of the applicant’s prior psychiatric condition as provided by Dr Guha 

and Mr Botha is most significant in terms of her long term issues and diagnosis 

of post-traumatic stress disorder. 

 

(t) The event on Manus Island is not disputed. 

 

(u) The event was a mere manifestation of the applicant’s pre-existing psychiatric 

condition. 

 

(v) The opinion of Dr Lotz is probative and should be given greater weight than the 

opinion of Dr Danesi. 

 

(w) This event would not have precipitated such a reaction in anyone else. 

 

(x) The event in itself is a manifestation of her pre-existing psychiatric condition 

triggering her to re-visit her past history (counsel referred to Presidential 

decision of Sirikci v Hewlett Packard Australia Pty Ltd [2015] NSWWCCPD 45 

(Sirikci). 

 

(y) The event was a resurgence of her prior psychiatric condition. 

 

(z) The applicant has a significant psychiatric history. 

 

(aa) Dr Danesi was not provided with the correct and full history. 

 

(bb) The applicant suffers with a recurrent major depressive disorder caused by the 

pre-injury history. 

 

(cc) Dr Lotz is of the opinion that the event in itself did not appear to be of a major 

significance. 

(dd) The applicant must establish that the employment was the main contributing 

factor to the injury for the purposes of s 4b(ii), which is harder than establishing 

that the employment was a substantial contributing factor to the injury for the 

purposes of s 9A (counsel referred to State Transit Authority of New South Wales 
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v Chemler [2007] NSWCC 249 (Chemler); Attorney General’s Department v K 

[2010] NSWWCCPD 76). 

 

(ee) The work related incident involving the applicant was minimal. 

 

(ff) The event triggered a response in the applicant because of the applicant’s 

significant pre-existing psychiatric condition. 

 

(gg) The employment was not the main contributing factor to the injury. 

 

Submissions in reply 

 

22. Mr Brazel’s submissions in reply are summarised as follows: 

 

(a) Dr Danesi took a history of the applicant’s past psychiatric history. 

 

(b) Dr Danesi dealt with the 2012 event. 

 

(c) The applicant returned to work with Queensland Health before commencing 

employment with The Salvation Army in November 2013. 

 

(d) The applicant had no problems working on Manus Island prior to the event on  

3 May 2014. 

 

(e) The applicant returned to work on Manus Island after the event but was unable to 

cope because of her psychological injury caused by the event on 3 May 2014. 

 

Discussion  

 

Issue 1 – Did the applicant suffer an injury within the meaning of s 4(a) and/or 4b(ii) of the 

1987 Act? 

 
Background 

 

23. Ms Wills was born in New Zealand, the youngest of three children of her parent’s marriage. 

She suffered with a club foot and a lazy eye which required surgery in early childhood. 

 

24. Ms Wills’ parents separated and divorced when she was eight years of age. 

 

25. Ms Wills was sexually assaulted by an elderly male person who resided near a friend’s 

house. She told her mother about the assault but apparently no action was taken by her other 

than to warn her daughter not to visit her friend’s house, and to stay away from the man. 

 

26. Ms Wills completed secondary education to year 10. On leaving school, she obtained a 

traineeship at an Art Gallery in Plymouth. 

 

27. Ms Wills came to Australia in 1987, and resided in Brisbane. 

 

28. Ms Wills returned to New Zealand in either 1988 or 1989 when she was 19 years of age 

because she wished to report the sexual assault to the police for action to be taken against the 

offender. Apparently, the police decided not to take action because of the age of the offender 

and the state of his health. 

 

29. Ms Wills then returned to Australia. 
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30. Ms Wills underwent counselling at this time to deal with the sexual assault, and the failure 

by the police to prosecute the offender. It is uncertain whether the counselling was in New 

Zealand or Australia. 

 

31. Ms Wills worked in administrative positions in Brisbane. 

 

32. Ms Wills was in a relationship with the father of her two children, a son born in either 1989 

or 1990 and a daughter born in 1993, for several years before the relationship irretrievably 

broke down due to domestic violence and abuse. 

 

33. Ms Wills undertook adult tertiary education, obtaining a degree in social work in 2005. 

 

34. Ms Wills then commenced work as a social worker with Queensland Health in 2006.  

 

35. Ms Wills worked at the Moreton Bay residential facility, managing psycho-geriatric 

dementia patients. 

 

36. Ms Wills was sexually assaulted in 2007. She reported the matter to the police but no action 

was taken against the offender.  

 

37. Ms Wills continued in her employment despite the personal and medical issues she was 

having as reported by the various medical providers, including independent medical experts, 

until 2012 when she became emotionally distressed when two men with histories of 

paedophilia were assigned to her management. 

 

38. Ms Wills was referred by Dr Dore in August 2012 to Dr Guha, clinical psychiatrist, for 

treatment and management of her psychiatric condition. 

 

39. Ms Wills was also referred by Queensland Health to Mr Botha, clinical psychologist, for 

counselling. 

 

40. Ms Wills was off work for a period of about three months, returning to work on a graduated 

return to work programme. 

 

41. Dr Guha reported that Ms Wills was coping well, and that he recommended she work with 

her employer to ensure she was supported in her return to work. 

 

42. Ms Wills continued to work for Queensland Health until resigning to take up the position as 

a case manager with The Salvation Army on Manus Island in November 2013. 

 

43. Ms Wills was required to undertake a medical examination by The Salvation Army as a  

pre-request condition to an offer of employment. The medical assessment was conducted on 

28 October 2013. 

 

44. Ms Wills said that she underwent a telephone conference with a psychologist appointed by 

the agency employing personnel on behalf of The Salvation Army. Ms Wills said that she 

disclosed to the psychologist the previous traumatic sexual assault in 2007. Ms Wills said 

that she did not disclose the sexual assaulted committed upon her when she was a child 

because of the lapse in time. 

 

45. Ms Wills disclosed in the medical questionnaire completed for The Salvation Army on  

28 October 2013 that she was taking the prescribed medication of Lovan for depression. 
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46. The duty of a case manager on Manus Island is to provide assistance to detainees and 

transferees when seeking medical attention, ensuring medical appointments were kept with 

the mental health unit, and attending to the general well-being of the detainees and 

transferees, including the provision of clothes and other amenities. 

 

47. Ms Wills employment as a case manager was transferred to the respondent in February 2014 

upon its successful tender for the provision of services at Manus Island. 

 

48. Ms Wills said she had a pre-employment medical examination at the request of the 

respondent. 

 

49. Ms Wills worked 14 day rotating shifts on Manus Island, returning to Brisbane for 14 days 

before returning to Manus Island for the next 14 day shift. 

 

50. Ms Wills performed her duties without difficulty or problems until 3 May 2014. 

 

The incident 

 

51. Ms Wills was rostered to work from 9 am to 9 pm on Saturday 3 May 2014 at the Regional 

Processing Centre on Manus Island. 

 

52. About 4.15 pm on that day, Ms Wills accompanied by another female case manager, went to 

Charlie Compound to see a male transferee named Ali. 

 

53. Ms Wills and the other case manager sat down on a lounge when another transferee named 

Reza came and sat on the lounge on the left side of Ms Wills. While the other case worker 

was speaking to Ali, Reza started to untie the lace on Ms Wills right boot. He then did the 

lace up and rubbed Ms Wills’ right leg with his hand just above the boot. Ms Wills told Reza 

to stop, putting her hand up. Reza then grabbed Ms Wills’ photo identification and played 

with it and saying “ooh you very beautiful”. He then brushed Ms Wills’ waist just below her 

breast with his hand. Ms Wills thought that Reza was attempting to touch her breast without 

being seen by the other case manager and the other persons present. Reza continued to make 

noises like “ooh”, which made Ms Wills feel very uncomfortable because she believed the 

actions of Reza to be a “sexual thing”. Reza then said, “Come to the beach.” Ms Wills said, 

“I’ve got to work.” Reza repeated “why not, why not”. Ms Wills stood up and said to the 

other case worker “we need to go”. Ms Wills stood up. Reza then grabbed Ms Wills’ left 

buttock and squeezed it and whilst looking at her bottom said “ooh”. Ms Will then left the 

compound with the other case manager. She told the other case manager what Reza had 

done. 

 

54. Ms Wills reported the matter to her manger that afternoon, and submitted an incident report 

the following day. 

 

55. Ms Wills had a conversation with one of the health workers in “Psycare”. She also spoke 

with other staff about the incident. 

 

Events following the incident 

 

56. Ms Wills completed her 14 day shift and then returned to Brisbane. Ms Wills was referred to 

Mr Botha for counselling as part of an employee assistance programme approved by the 

respondent. 

 

57. Ms Wills also spoke with personnel from the respondent’s human resources section. 
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58. Ms Wills completed a further two rotational shifts on Manus Island. 

 

59. Ms Wills consulted Mr Botha between the rotational shifts. 

 

60. On return after the second rotational shift on Manus Island, Ms Wills consulted Dr Dore who 

referred to Dr Guha. She was also referred to Ms Jacinta Wagna, psychologist. 

 

61. Ms Wills undertook a third rotation shift on Manus Island but was unable to continue after a 

few days. She returned to Brisbane and has not worked since. She last worked for the 

respondent on or about 5 July 2014. 

 

62. Ms Wills was under the care of Dr Guha until October 2015 when she commenced treatment 

with Dr Christensen. She remains under the care of Dr Gore and Dr Christensen. 

 

63. Dr Gore continues to issue Ms Wills with workers’ compensation medical certificates 

certifying her unfit for work. 

 

Reasons and findings 

 

64. The respondent, in its s 74 notice, concedes that Ms Wills “developed psychological 

symptoms during the course of your employment on 3 May 2014”, but disputes that the 

employment was the main contributing factor to the injury within the meaning of s 4(b) and 

s 4(b)(ii) of the 1987 Act. 

 

65. Dr Lotz diagnosed Ms Wills with recurrent major depression aggravated by an adjustment 

disorder. Dr Lotz found that Ms Wills did not fulfil the criteria for post traumatic stress 

disorder, but rather an adjustment disorder with mixed anxiety and depression on a 

background of recurrent major depression. Dr Lotz found that the adjustment disorder is 

related to the incident on Manus Island. Dr Lotz also found that Ms Wills has a  

pre-disposition to being over sensitive to any perceived sexual advances due to her traumatic 

background history. 

 

66. The assessment of Adjustment Disorder with Mixed Anxiety and Depression meets the 

criteria within DSM IV. 

 

67. Dr Danesi diagnosed Ms Wills with post traumatic stress disorder. He did not agree with the 

diagnosis of adjustment disorder with mixed anxiety and depression. 

 

68. Dr Danesi was of the opinion that the post traumatic stress disorder was caused by the sexual 

assault on Manus Island. 

 

69. Dr Danesi provided a further opinion, on the basis of an assumption that Ms Wills suffered 

with the pre-existing post traumatic stress disorder and major depressive disorder, that the 

sexual assault on Manus Island aggravated, accelerated, deteriorated the pre-existing 

condition. He considered that Ms Wills did not suffer from a pre-existing psychiatric 

disorder secondary to the childhood or adult sexual assaults.  

 

70. I agree with Mr Brazel’s submission that a psychiatric condition is a disease:  Semlitch and  

Commissioner for Railways v Bain [1965] HCA 5; 112 CLR 246. 

 

71. Mr Brazell submitted that Ms Wills suffered a “disease injury” within the meaning of  

s 4(b)(ii) of the 1987 Act. 

 

http://www.austlii.edu.au/au/cases/cth/HCA/1965/5.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=112%20CLR%20246
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72. Mr Brazel made no submission that Ms Wills suffered a “personal injury” within the 

meaning of s 4(b) of the 1987 Act. 

 

73. Section 4(b)(ii) was amended by the 2012 amending legislation, effective from  

27 June 2012. The amendment of s 4 was in the following terms: 

 

“In this Act: 

 

Injury: 

… 

 

(b) includes a disease injury, which means: 

 

 … 

 

(ii) the aggravation, acceleration, exacerbation or deterioration in the course of 

employment of any disease, but only if the employment was the main contributing 

factor to the aggravation, acceleration, exacerbation or deterioration of the disease.”  

 

74. The phrase “aggravation, acceleration, exacerbation or deterioration of any disease” was 

considered by the High Court in Semlitch. It was held that the word “disease” means not 

only to the underlying bodily or mental disorder, but also to the symptoms and 

manifestations of that disorder. 

 

75. Psychological injury is defined in s 11A(3) of the 1987 Act as follows: 

 

“A psychological injury is an injury (as defined in section 4) that is a psychological or 

psychiatric disorder. The term extends to include the physiological effect of such a 

disorder on the nervous system.” 

 

76. “Injury” within the meaning of s 4(b)(ii) is the “aggravation, acceleration, exacerbation or 

deterioration” in the course of employment of any disease where the employment is the main 

contributing factor”. 

 

77. In terms of “aggravation” the correct test is whether the “aggravation”, to which the 

employment was a contributing factor, had some tangible effect on the worker. For 

“aggravation” to be found it is not necessary for there to be an actual worsening in the 

disease itself but for there to be an increase in the symptoms and restrictions resulting from 

the disease: Rural Press Limited v Hancock [2009] NSWWCCPD 160 at [67]; Cabramatta 

Motor Body Repairers (NSW) Pty Ltd v Raymond & Pegrin Pty Ltd [2006] NSWWCCPD 

132, and Semlitch at 639. 

 

78. Deputy President Roche in Kelly v Western Institute NSW TAFE Commission [2010] 

NSWWCCPD 71 citing Semlitch said at [66]: “An aggravation or exacerbation of a disease 

occurs where the experience of the disease by the applicant is increased or intensified by an 

increase or intensifying of symptoms.” 

 

79. Deputy President Roche in NSW Police Force v Gurnhill [2014] NSWWCCPD 12 reviewed 

the authorities as to whether a psychological injury constituted a “personal injury” (see Rail 

Services Australia v Dimovski & Anor [2004] NSWCA 267 (Dimovski), and Australian 

Conveyor Engineering Pty Ltd v Mecha Engineering Pty Ltd (1998) 45 NSWLR 606) or a 

“disease injury” within the meaning of s 4b(i) or (ii). 
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80. The Deputy President concluded that a psychological injury can be either a “personal injury” 

within the meaning of s 4(a) or a “disease injury” within the meaning of s 4(b)(i) or (ii) 

depending on the evidence in each case. 

 

81. I do not agree with Ms Wood’s submission that Dr Danesi did not have a complete history of 

Ms Wills’ past psychiatric history. Dr Danesi took a history of the sexual assaults committed 

upon Ms Wills as a child and as an adult; the abusive relationship with her former partner, 

problems with her children including the daughter’s injuries as a result of the motor vehicle 

accident in 2014, and referral to Dr Guha in 2012 for treatment of her psychiatric condition 

after managing two persons with histories of paedophilia in the course of her employment 

with Queensland Health, which “triggered memories of her childhood sexual assault and for 

the sexual assault in 2007”. 

 

82. In my view, Dr Danesi had a fair climate upon which to base his opinion (see Paric v John 

Holland (Constructions) Pty Ltd [1985] HCA 58; ALJR 844). 

 

83. The medical evidence needs to be weighed up and considered as to whether  

Ms Wills suffered a “personal injury” or a “disease injury”, or whether she suffered both as a 

result of the event on Manus Island. 

 

84. The mental state examination of Ms Wills by Dr Danesi, in my view, is instructive as to the 

distinction between any pre-existing psychiatric condition and the post-injury psychiatric 

condition. Dr Danesi reported the findings of his mental state examination as follows: 

 

“At the start of the interview she had a shaky voice as if she was about to cry. She was 

holding her hands together. She had red blotchy marks on her neck and upper chest. 

She had a list of things that she wanted to talk about and she read from a list in a slow 

and ponderous manner. At the end of the interview the prominent rash had resolved. 

 

When I reviewed her developmental history she was able to talk about the childhood 

sexual assault and sexual assault as an adult with much less distress than what she had 

been about her current symptoms. 

 

When we turned our attention to discuss the incident on Manus Island she became 

again quite ponderous and distressed and had to look at her statement. Her voice 

became more of a whimper.” 

 

85. Dr Danesi found that the sexual assault at Manus Island was significant, and contributed to 

the development of the post traumatic stress disorder in the setting of the previous sexual 

assaults. 

 

86. Mr Botha was of the opinion when he saw Ms Wills in 2012 that she was suffering from post 

traumatic stress disorder with depression on a history of sexual, physical and verbal abuse. 

 

87. Dr Guha was of the opinion when he saw Ms Wills in 2012 that she suffered from a major 

depressive episode with generalised anxiety in the context of ongoing issues with post 

traumatic stress disorder on a background of sexual assault, and that her “current problems at 

work probably had exacerbated her illness”. 

 

88. Dr Jetnikoff was of the opinion that Ms Wills main diagnosis would be recurrent major 

depressive disorder, which was not active when he examined her on 11 April 2013.  

Dr Jetnikoff agreed with Dr Guha’s diagnosis of major depressive disorder when he was 

treating her in 2012, but said that when he assessed her she had “some limited symptoms of 
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a Post Traumatic Stress Disorder and Depression neither of which are adequate to make a 

diagnosis of either condition”. 

 

89. Dr Jetnikoff also opined that “treatment has led to full remission” of Ms Wills’ psychiatric 

condition. 

 

90. Dr Jetnikoff assessed Ms Wills after she had returned to work with Queensland Health. 

 

91. While Dr Christensen considered that Ms Wills suffered a “frank psychiatric injury” as a 

result of the sexual assault on Manus Island, namely post traumatic stress disorder and 

depression, and that the work had been the main contributing factor for the “recurrence of 

her PSTD”, which had been in remission, the PSTD “was quiescent prior to the patient 

starting work with Transfield”. 

 

92. In my view, what Dr Christensen is saying is that the “frank psychiatric injury” was the 

aggravation of the underlying or pre-existing condition of post traumatic stress disorder and 

depression by the sexual assault on Manus Island. 

 

93. Dr Lotx said that the sexual assault on Manus Island “appears to have triggered issues from 

the past”. 

 

94. I do not agree with Dr Lotz’s opinion that the sexual assault in itself did not appear to be of a 

major significance. 

 

95. Ms Wood referred to Chemler and K, but the sexual assault committed upon Ms Wills in the 

course of her employment with the respondent is not a perception of a real event in the 

workplace creating an offensive or hostile working environment, and a cognisable injury 

followed. The event was an assault committed upon her resulting in a psychological injury 

 

96. Employers must take their employees as they find them. As Spigelman CJ in Chemler at [40] 

observed: 

 

“In this area of law, as in negligence, the talem qualem principle is applicable i.e. 

employers taken their employees as they find them. With respect to psychological 

injury there is an ‘eggshell psyche’ principle which, like the equivalent ‘eggshell skull’ 

principle, is a rule of compensation not of liability. The element of foreseeability 

required by the law of negligence is not the basis of the ‘eggshell skull’ principle and it 

can be applied by way of analogy to claims for compensation under the 1987 Act (see 

Morgan v Tame [2000] NSWCA 121; (2000) 49 NSWLR 21 esp at [23]-[29] and cases 

quoted therein. See also Tame v New South Wales [2002] HCA 35; [2002] HCA 34; 

(2202) 211 CLR 317 esp at [318] and Nominated Defendant v Gardikiotis [1995] HCA 

56; (1995) 186 CLR 49 at 68).” 

 

97. I also do not accept Ms Wood’s submission that the Manus Island event was the 

manifestation of symptoms of an underlying psychological condition as found in Sirikci. The 

worker in Sirikci suffered with an underlying bipolar disorder which the arbitrator found was 

not aggravated by her perception of a supervisor’s treatment during a short period of 

employment of two weeks, but that the symptoms were more likely the beginning of the 

bipolar disorder manifesting itself. The arbitrator was not satisfied on the balance of 

probabilities that notwithstanding the worker’s perception of events in the workplace, the 

employment was not the main contributing factor to aggravation of the pre-existing bipolar 

disorder.  
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98. Dr Lotz considered that the event on Manus Island “triggered issues from the past”, and “it is 

likely that this aggravation is continuing to this time despite ongoing treatment”. 

 

99. Dr Lotz did not opine that Ms Wills’ symptoms were the manifestation of an underlying 

psychiatric condition. To the contrary, Dr Lotz opined that Ms Wills suffered an adjustment 

disorder with mixed anxiety and depression related to the incident at Manus Island on a 

background of recurrent major depression due to her past trauma. 

 

100. The findings of the arbitrator in Sirikci, as found by the President on appeal, were open to 

him on the evidence that the worker’s underlying bipolar disorder was prodromal, and that 

the symptoms displayed were symptoms of that disorder manifesting itself.  

 

101. I am satisfied on balance that Ms Will has a significant psychiatric history with the possible 

diagnosis of post traumatic stress disorder and depressive disorder, but her psychiatric 

condition was in remission when she commenced work on Manus Island, and remained in 

remission until she was sexually assaulted in the course of her employment on 3 May 2014. 

 

102. I am satisfied on balance that Ms Wills suffered a “personal injury” within the meaning of  

s 4(b), in that the sexual assault on Manus Island caused the adjustment disorder as opined 

by Dr Lotz (see Lyons v Master Builders Association of NSW Pty Ltd (2003) 25 NSWCCR 

422, approved of by Deputy President Roche in Spicer Axle Australia Pty Limited v Merza 

[2007] NSWWCCPD 148, and Dimoski) in that there was a sudden or identifiable 

psychological change at the time of the incident.  

 

103. I find that Ms Wills suffered a “personal injury” within the meaning of s 4(a) of the 1987 Act 

as a result of a sexual assault committed upon her in the course of employment with the 

respondent on 3 May 2014. 

 

Was the employment the main contributing factor to the aggravation, acceleration, 

exacerbation or deterioration of the disease injury within the meaning of s 4(b)(ii) of the 

1987 Act? 

 

104. Ms Wood submitted that the employment was not the main contributing factor to the disease 

injury. Counsel submitted that a higher test is required for s 4(b)(ii) than the test for 

establishing if the employment concerned was a substantial contributing factor to the injury 

within the meaning of s 9A. 

 

105. The Court of Appeal in Van Wessem v Entertainment Outlet Pty Ltd [2011] NSWCA 214 at 

[29] said that “being in the course of employment is temporal, whilst being a substantial 

contributing factor is causal. There must be evaluation of the strength of the causal linkage 

between the employment and the injury [referring to s 9A].”  

 

106. Section 9A involves a “causative element”, given the requirement that the “employment 

concerned” be a substantial contributing factor to the injury. That causal connection, having 

regard to the presence of the word “substantial”, is one that is “real and of substance”: 

Badawi v Nexon Asia Pacific Pty Ltd t/as Commander Australia Pty Ltd [2009] NSWCA 

324; 75 NSWLR 503 (Badawi) (at [80] – [81]. 

 

107. As stated by Basten JA in Badawi at [114], the task for determination is the “nature of the 

causal connection”. 

 

108. In my view, the inquiry or examination in relation to s 4(b)(ii) should be directed to whether 

the employment was the main contributing factor to the injury as alleged, and not to the 
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overall pathology (see Murray v Shillingsworth [2206] NSWCA 367 where Einstein JA 

considered the meaning of s 4(b)(ii) in the unamended 1987 Act at [63] – [64]).  

 

109. The sexual assault committed upon Ms Wills occurred in the course of employment, which 

is temporal, and one not requiring an evaluation of the strength of the causal linkage between 

the employment and the injury as required by s 9A. 

 

110. What is required by the phrase “in the course of employment” is some connection with the 

employment.  

 

111. In Humphrey Earl Ltd v Speechley (1951) 84 CLR 126 at [133] Dixon C said that the 

question whether a worker has been in the course of employment is aided by asking whether, 

when injured, was the worker “doing something which he was reasonably required or 

authorised to do in order to carry out his duties”. 

 

112. The respondent does not dispute that Ms Wills was in the course of her employment at 

Charlie Compound when she was sexually assaulted. Ms Wills had gone to Charlie 

Compound with another case manager for the purpose of that case manager interviewing a 

male transferee. The sexual assault occurred whilst Ms Wills was listening and observing the 

case manage interview the transferee.  

 

113. No submission was made that Ms Wills’ attendance at Charlie Compound with the other 

case manager was not authorised by the respondent or was not required in order to carry out 

her duties. 

 

114. I find that Ms Wills was in the course of her employment with the respondent when she was 

sexually assaulted on Manus Island on 3 May 2014. 

 

115. I find that the employment was the main contributing factor to the aggravation, acceleration, 

exacerbation or deterioration of the disease injury within the meaning of s 4(b)(ii) of the 

1987 Act. 

 

Was he employment concerned a substantial contributing factor to the injury within the 

meaning of s 9A of the 1987 Act? 

 

116. As I have found that Ms Wills suffered a personal injury within the meaning of s 4(b) of the 

1987 Act when she was sexualy assaulted in the course of her employment at Manus Island 

on 3 May 2014, I am required to evaluate the linkage between the employment and the 

alleged injury (see Taylor v PJM Building Management Pty Limited [2013] NSWWCCPD 

52 (Taylor) at [59], cited with approval by Deputy President Roche in Super Retail Group 

Services Pty Ltd v Uelese [2016] NSWWCCPD 4 (Uelese). 

 

117. Section 9A involves a “causative element”, given the requirement that the “employment 

concerned” be a substantial contributing factor to the injury. That causal connection, having 

regard to the presence of the word “substantial”, is one that is “real and of substance”: 

(Badawi) at [80] – [81]. 

 

118. As stated by Basten JA in Badawi (at [114], the task for determination is the “nature of the 

causal connection”. 

 

119. Deputy President O’Grady in Taylor reviewed the authorities and at [53] said: “The 

authorities establish that the test imposed by s 9A is intended to be more stringent than the 

test or standard created by reference to the concept of the injury arising “out of” employment 

(s 4).”  
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120. The Court of Appeal in Badawi summarised a number of propositions distilled from Mercer 

v ANZ Banking Group Ltd [2000] NSWCA 138; 48 NSWLR 740 at [48]: 
 

“(1) The strength of the causal linkage between the employment concerned and the 

injury is the question in issue: Heavy Lift (PNG) Ltd v Etherington [2005] 

NSWCA 42; (2005) 2 DDCR 271 at [106] per McColl JA (Mason P and 

Beazley JA agreeing). 
 

(2) The fact of the injury arising out or [sic – of) in the course of employment is 

relevant but not determinative of itself: Chubb Security Australia Pty Ltd v 

Trevarrow [2004] NSWCS 344; (2004) 5 DDCR 1 at [36] per Santow JA 

(Beazley and Ipp JAA agreeing). 
 

(3) Both s 4 and s 9A require independent satisfaction: McMahon v Lagana (t/as 

the Vessel Nimble II) [2004] NSWCA 164; (2004) 4 DDCR 348 at [25] and 

[33] per Hodgson JA (Santow JA and Stein AJA agreeing) and Larson v 

Commissioner of Police [2004] NSWCA 126; (2004) 3 DDCR 365 at [38] per 

Tobias JA (Mason P and Santow JA agreeing). 
 

(4) Section 9A requires that the employment concerned be ‘a substantial 

contributing factor to the injury’. The use of the indefinite article admits of the 

possibility of other and possibly non-employment related substantial 

contributing factors: Department of Education and Training v Sinclair [2005] 

NSWCA 465; (2005) 4 DDCR 206 at [49] per Spigelman CJ (Hodgson and 

Bryson JJA agreeing); and Dayton at [22] per Giles JA. 
 

 (5) Although the strength of the linkage between the employment and the injury is 

the question in issue, the determination is an evaluative one, leaving a broad 

area for the personal judgment of the trial judge: Hevi Lift at [105] – [106] per 

McColl JA (Mason P and Beazley JA agreeing). 
 

 (6) Being an evaluative matter involving questions of impression and degree, a 

finding as to relative contributing factors is a finding of fact: Haider v JP 

Morgan Holdings Aust Ltd (t/as JP Morgan Operations Australia Ltd) [2007] 

NSWCA 158; (2007) 4 DDCR 634 at [56] per Basten JA (Gilles and McColl 

JJA agreeing); WorkCover Authority (NSW) v Walsh [2004] NSWCA 186 at 

[99]; McMahon v Lagana at [32] per Hodgson JA (Santow JA and Stein AJA 

agreeing); Dayton at [22] per Giles JA and Murray v Shillingsworth [2006] 

NSWCA 367; (2006) 68  

NSWLR 451; 4 DDCR 313; (2006) 4 DDCR 313 at [65] per Einstein J.   

 

 (7) The phrase ‘employment concerned’ in s 9A(1) bears the same meaning  as 

‘employment’ in the phrase ‘arising out of or in the course of employment’: 

Mercer at [13] and Federal Broom at 632 – 633 We agree.” 
   

121. I am satisfied on balance, in accordance with the evidence, that the “nature of the causal 

linkage” between the employment concerned of Ms Wills attending Charlie Compound with 

a co-worker and her psychological injury (adjustment disorder) caused by her being sexual 

assaulted in the course of employment is “real and of substance”. 

 

122. No submission was made by Ms Wood as to the matters raised in s 9A(2) and (3). 

 

123. I do not accept Dr Lotz’s view that that Ms Wills would have decompensated if a male 

approached her sexually at any other time of her life. The evidence establishes that Ms Wills 
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was sexually assaulted resulting in her suffering a psychological injury within the meaning 

of s 11A(3) of the 1987 Act. 

 

124. The respondent has not discharged it onus to establish the matters raised in s 9A(2) and (3). 

 

125. I find that the employment concerned was a substantial contributing factor to the injury 

within the meaning of s 9A of the 1987 Act.  

 

Does the applicant have no current work capacity as a result of injury? 

 

126. The applicant’s total incapacity for work is supported by the medical certificates provided by 

Dr Dore, and the opinions of Drs Danesi and Christensen.  

 

127. The respondent made no submission that Ms Wills has some capacity for work or that she is 

capable of performing suitable duties. 

 

128. I find, in accordance with the evidence, that Ms Wills has no current work capacity. 

 

What is the applicant’s entitlement to weekly payments of compensation? 

 
129. The parties agree that Ms Wills pre-injury average weekly earnings were $1,570.05 

 

130. Mr Brazel submitted that Ms Wills was entitled to an award of weekly payments of 

compensation at the rate of $1,256.04 from 16 February 2016 pursuant to s 37(1)(a) of the 

1987 Act with such payments to continue to 1 November 2016 (the end of the second 

entitlement period (weeks 14 – 130)). 

 

131. As I found that Ms Wills has no current work capacity, she is entitled to weekly payments of 

compensation at the rate of 80 per cent of her pre-injury earnings from 16 February 2016 

(expiration of the six week period pursuant to s 54 of the 1987 Act) with such payments to 

continue in accordance with the provisions of the 1987 Act. 

 

Is the applicant entitled to reasonable necessary medical and related treatment expenses 

pursuant to s 60 of the 1987 Act? 

 

132. Mr Brazel submitted that Ms Wills seeks a general order for the payment of reasonably 

necessary medical and related treatment expenses pursuant to s 60 as a result of her 

psychological injury. 

 

133. As I have found that Ms Wills suffered a psychological injury in the course of her 

employment with the respondent, she is entitled to an award that the respondent pay her 

reasonably necessary medical and related treatment expenses pursuant to s 60 of the 1987 

Act. 


